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Statement of Questions Presented 

1. Whether a valid contract for the sale of real estate was 
made where a written offer to purchase was submitted to 
seller, through seller’s agent and the seller rejected the 
same and made a counter-offer by increasing the amount 
of the purchase price on the contract forms containing the 
offer, initialing said changes, signing the contract forms 
and returning them to seller’s agent who submitted the 
contract forms containing the counter-offer to the purchaser 
who accepted the counter-offer by initialing the changes 
made by the seller and returning all but one of the con¬ 
tract forms to the seller’s agent. 

2. Is an offeror charged with the knowledge of instruc¬ 
tion and information given by offeree to offeree’s agent 
where the offeror has no knowledge of said instruction or 
information? 
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GARRETT V. RIDGLEY and MOLLYE S. RIDGLEY, 
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v. 


BESSIE VAN DRIESEN, LEE N. BRIDGES, CATH¬ 
ERINE BRIDGES, MAY T. BAKER, ALFRED B. 
BAKER and HUGH L. TEITMAN, Appellees 


Appeal from the United Stales District Court 
for the District of Columbia. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

(a) Appellants filed a complaint (R. 314) in the District 
Court against Appellees, claiming specific performance, or 
in the alternative, for judgment for damages. 

The United States District Court for the District of 
Columbia had jurisdiction by virtue of Title 11, Sec. 306, 
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D. C. Code (1940) (Act of Congress, Feb. 27,1877, 19 Stat. 
253, ch. 69, Sec. 2) and Title 11, Sec. 305, D.C. Code (1940) 
(March 3,1901,31 Stat. 1199, Ch. 854, Sec. 61, as amended). 

(b) Upon trial, after all the evidence was presented by 
both sides, the lower Court entered an order dismissing the 
action of Appellants and entered final judgment in favor 
of Appellees (Jt. App. 10). 

Notice of Appeal was duly given (Jt App. 11). This 
Court has jurisdiction of Appellants appeal from that judg¬ 
ment. Title 28, United States Code, Sections 1291 and 1292. 

STATEMENT OF THE CASE 

This is an appeal from a judgment (Jt. App. 10) for the 
Appellees in an action by the Appellants, Garrett v. Ridgley 
and Mollye S. Ridgley, his wife, for specific performance 
or, in the alternative for damages, for failure to perform 
a contract for the sale of real estate (P’s Exh. 1) located 
in the District of Columbia (Jt. App. 50). 

On August 18, 1951, Appellants submitted a written of¬ 
fer of $21,000.00 for the purchase of premises located at 
1724 Varnum Street, N.W. to Appellee, Bessie Van Driesen, 
the seller, through the Metropolis Realty and Investment 
Company (Jt. App. 12), which had been authorized by said 
seller to secure a purchaser. (Jt. App. 8). During the after¬ 
noon of August 19, 1951, Mr. Moore, a salesman employed 
by the Metropolis Realty and Investment Company, pre¬ 
sented the said offer of Appellants to Appellee, Bessie Van 
Driesen, who rejected said offer. (Jt. App. 8). At the time 
of rejection of the offer, the amount of the purchase price 
was changed to $23,000.00, after which Appellee Bessie Van 
Driesen, initialed the change, signed the contract forms and 
returned them to Mr. Moore, the salesman. (Jt. App. 20). 
Mr. Moore on the same day, August 19, 1951, between the 
hours of 10 P.M. and Midnight, carried said altered con¬ 
tract forms to Appellants, who at that time accepted the 
price of $23,000.00 by initialing the changes made by Appel¬ 
lee, Bessie Van Driesen. (Jt App. 8). One copy of the 
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executed contract (P’s Ex. 1) was retained by Appellants 
and the other executed copies were returned to Mr. Moore, 
the salesman. (Jt. App. 12, 23, 28, 29, 30a). 

Appellee, Bessie Van Driesen refused to convey the prop¬ 
erty to Appellants under the terms of the contract (P’s Ex. 
1) for the reason that Appellee, Bessie Van Driesen had 
entered into a contract (D’s Ex. 2) with Appellee, Lee N. 
Bridges on August 20, 1951 (Jt. App. 16) under the fol¬ 
lowing circumstances. A salesman for Atlas Realty Com¬ 
pany secured the acceptance of Appellee, Lee N. Bridges 
at approximately 2 P.M. on August 20, 1951 and delivered 
the contract to the seller at approximately 5 P.M. on Au¬ 
gust 20, 1951. (Jt. App. 8). Mr. Moore presented the 
Ridgley Contract to the seller shortly after the Bridges con¬ 
tract was presented to the seller. (Jt. App. 37). 

There was testimony in respect to events which trans¬ 
pired at the home of Appellee, Bessie Van Driesen, on 
Sunday, August 19, 1951, the substance of which was that 
Appellee, Bessie Van Driesen had informed Mr. Moore, the 
salesman of Metropolis Realty and Investment Company, 
that she would accept the first contract for the purchase of 
the property which was presented to her. (Jt. App. 8). 

After the commencement of the action below (R. 314), 
Appellee, Bessie Van Driesen, conveyed the property in 
question to Lee N. Bridges, Catherine Bridges and May T. 
Baker, Appellee herein, (Jt. App. 9) pursuant to an alleged 
contract (D’s Ex. 2), entered into on August 20,1951. (Jt. 
App. 53). Appellees, Alfred B. Baker, (now deceased) and 
Hugh L. Teitman were trustees on a deed of trust given by 
the Appellees, Lee N. Bridges, Catherine Bridges, and May 
T. Baker. (R. 13). 

Upon the basis of the foregoing the trial Court found 
that there was no valid contract existing between Appel¬ 
lants and Appellee, Bessie Van Driesen due to the fact that 
Appellant’s acceptance of the counter-offer was, not ac¬ 
tually communicated to the seller before receipt of the ac¬ 
ceptance of Appellee, Lee N. Bridges. (Jt. App. 47, 49). 
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STATEMENT OF POINTS 

1. The Conrt erred in holding that no valid contract for 
the sale of real estate had been made between Appellants 
and Appellee, Bessie Van Driesen, and dismissing the action 
of Appellants. 

2. The Court erred if it held that Appellants were charged 
with knowledge of instruction and information given to 
agent of Appellee, Bessie Van Driesen. 

SUMMARY OF ARGUMENT 

1. Seller-Appellee, employed a real estate broker to sell 
her real estate. The real estate broker obtained an offer in 
writing for $21,000.00 from Appellants. Seller-Appellee, 
rejected the offer by submitting a counter-offer on the con¬ 
tract forms containing the offer, by increasing the purchase 
price to $23,000.00 and signing the counter-offer. Appel¬ 
lants accepted the counter-offer when they initialed the al¬ 
tered price of $23,000.00 and returned seller’s copy to 
seller’s agent. Appellants contend that this made out a 
valid contract for the sale of real estate. 

2. The Seller-Appellee’s instruction or direction to her 
agent to return the contract to her as soon as it was signed, 
because she, (the seller) was going to accept the first con¬ 
tract presented to her is not binding upon Appellants, who 
are third person without notice. 

ARGUMENT 

A. There was a valid contract made. 

The real estate agent, being employed to obtain a pur¬ 
chaser, procured an offer in writing from Appellant’s to 
purchase seller-Appellee’s property for $21,000.00. The 
seller-Appellee agreeing to all of the conditions of the offer 
except the price, changed the price from $21,000.00 to 
$23,000.00 on the contract forms containing the offer. 


5 


These changes were initialed and the contract forms were 
signed by the seller-Appellee and returned to her agent 
who on the same day presented the counter-offer to Appel¬ 
lants. Appellants agreeing to the price contained in the 
counter-offer initialed the changes to $23,000.00 and re¬ 
turned seller’s copies to the real estate agent. This spelled 
out a contract.. 

In the case of Brill v. Mushinsky, 90 U.S. App. D.C. 132, 
194 F. 2d 158 the vendee executed a printed form of a con¬ 
tract to purchase certain property, inserting a price of 
$25,000.00 and making a deposit of $1,000.00 as part pay¬ 
ment. The broker took the offer to the vendor who wrote 
on the bottom of the Contract “I agree to accept $27,000.00, 
and signed it. The broker returned the document to the 
vendee, who changed the purchase price in the contract 
from $25,000.00 to $27,000.00 and initialed the changes. The 
broker returned the document to the vendor, who tore off 
his signature because of a dispute between he and the 
broker as to commission, and said vendor refused to per¬ 
form under the terms of the contract. Action was brought 
by vendee for specific performance. The trial Court di¬ 
rected a verdict on behalf of the vendor, upon the ground 
that in the opinion of the Court there was no meeting of 
the minds of the parties and no completed contract. 

This Court in reversing the trial Court said, 

“This we think was error. 

• ••*••••• 

It seems to us that, when the vendor and the vendee 
both attached their signatures to the contract contain¬ 
ing the price of $27,000 there was a complete contract.” 

The trial Court’s finding that Appellant, Dr. Ridgley, on 
August 20,1951 answered “No” to the question put by Mr. 
Kitchens, who was a stranger to Appellants, to the effect 
“Are you the man who signed a contract for this house?” 
in no way affected the legal consequences of the signing of 
the contract on August 19, 1951. (Jt. App. 6). 
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There was no evidence adduced at the trial which showed 
that when the Appellants on August 19,1951 attached their 
initials to the change in price, that it was done conditionally. 

Mr. Moore being present at the time of the appellant’s 
acceptance and receiving the seller’s copy of the contract 
with the agreed price of $23,000.00 (Jt. App. 23), was suffi¬ 
cient communication of the fact of acceptance to seller, the 
principal. 

The Court in Bowen v. Mount Vernon Savings Bank, 70 
App. D.C. 273; 105 F. 2d 796 said at page 276, 

“The so-called presumption that the principal knows 
what the agent knows is irrebuttable; it cannot be 
avoided by showing that the agent did not in fact com¬ 
municate his knowledge.” 

On the Motion for a new trial the Court corrected its 
original Findings of Fact and conclusions of law and 
ruled that the broker was the agent of the seller. (Jt. 
App. 49). 

B. Undisclosed instructions given by a principal to its agent 

are not binding upon third persons without notice. 

The seller instructed, Mr. Moore, her agent, to imme¬ 
diately notify her of the acceptance by Appellants and she 
also informed Mr. Moore that another broker was work¬ 
ing on the sale of the house and that she was going to accept 
the first contract presented to her. 

The Court concluded that the seller had no knowledge of 
Appellants acceptance until August 20, 1951 after the 
Bridges Contract was presented to her. (Jt. App. 9). 

There was no testimony or evidence introduced at the 
trial that Appellants had any knowledge of seller’s instruc¬ 
tion or information given to Mr. Moore. Appellants con¬ 
tend they are not bound by said instruction or information. 

In the case of Wittlin v. Giacalone, 84 U.S. App. D.C. 
140; 171 F. 2d 147 the broker submitted an offer of the ven¬ 
dees to the vendor which the vendor accepted However, at 
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the time of acceptance, the vendor and broker agreed orally 
that the executed contract would not be a binding obliga¬ 
tion or be delivered unless an encumbrance on the property 
cOuld be paid off prior to the sale. Subsequently the vendor 
ascertained that her creditor would not agree to payment 
before maturity of the debt. The vendor so informed the 
broker, who told her that having signed the contract she 
was bound and required to perform. Upon the vendor’s 
failure to perform an action for specific performance was 
instituted. In reversing the trial Court this Court said, 

“The issue, therefore is simply whether the alleged 
misconduct of the seller’s agent toward her is ground 
for refusing specific performance under the circum¬ 
stances. We think not. Where an agent is clothed with 
either real or apparent authority to act, proof of secret 
instructions is not a good defense to defeat the rights 
of innocent third parties. To accept appellant’s rea¬ 
soning would be to hold that where an agent with ap¬ 
parent authority conducts an unauthorized transaction 
for his principal the latter could await events and af¬ 
firm or renounce as subseuent conditions might indicate 
his interest then to be. This a principal cannot do.” 

When Appellant’s contract was presented to the seller on 
August 20, 1951 about an hour after the Bridges contract 
was presented, the seller was faced with the possibility of 
paying two real estate broker’s commissions and she elected 
to accept the contract which would most likely prevent this 
double payment in view of the alleged exclusive listing. 
Whatever the rights and liabilities may be between the 
seller and the real estate brokers, they were not before the 
Court in this action. 

The trial Court in its ruling at the close of the case said 
(Jt. App. 47), 

“It is not the approval in the final form as has been 
agreed that by signing it and by the initials, it ipso 
facto and of that moment became a binding contract, 
because it was conditioned, first, that Mr. Moore knew 


there was another competing company; that almost in¬ 
ferred from his legal training it was an exclusive list¬ 
ing; that time was important and that she wanted to 
know if the counter-offer was accepted.’’ 

In light of Wittlin v. Giacalone, supra, this was clearly 
error. There being no evidence that Appellant had any 
knowledge of such information or instruction. 

CONCLUSION 

Appellants respectfully submit that the trial Court was 
in error and that the cause should be reversed and sent 
back for a new trial. 

Austin L. Fickling 
Hubert B. Pair 
Attorneys for Appellant 
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Filed Feb. 1,1952 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3825-’51 

Garrett V. Ridgley and Moll ye S. Ridgley, Plaintiffs 


v. 

Bessie Van Driesen, Defendant 

Lee N. Bridges, Catherine B. Bridges, May T. Baker, 1724 
Varnum St., N. W., Washington, D. C.; Alfred B. 
Baker, Hugh Teitman, 313 Columbia Building, Wash¬ 
ington, D. C., Co-Defendamts 

Amended Supplemental Complaint for Specific Performance of 

Contract to Convey Land 

The Court having granted plaintiffs leave to file amended 
supplemental complaint, plaintiffs state the following: 

1. Jurisdiction is based on the provisions of Title 28, Sec¬ 
tion 1331, of the Code of Laws for the United States, as 
amended, this being a civil action involving over $3,000.00, 
exclusive of interests and costs. 

2. Plaintiffs and the defendants are citizens of the United 
States and residents of the District of Columbia. 

3. On or about August 18,1951, plaintiffs and the defend¬ 
ant, Bessie Van Driesen, entered into an agreement in writ¬ 
ing, a copy of which is annexed hereto and made a part 
hereof as if here set forth at length and marked Exhibit 
“A”. 

4. In accordance with the provisions of said agreement, 
plaintiffs tendered to the defendant, Bessie Van Driesen, 
the purchase price and requested a conveyance of the land 
and the improvements thereon, but said defendant refused 
to accept the tender and refused to make the convey¬ 
ance. 

320 5. Plaintiffs now offer to pay the purchase price 

in accordance with the terms of the agreement. 
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6. Plaintiffs have been informed and they believe, and 
therefore allege that on or about November 2,1951, defend¬ 
ant, Bessie Van Driesen, conveyed the premises known as 
1724 Varnum St, N.W., which is the subject of this litiga¬ 
tion, to co-defendants, Lee N. Bridges, Catherine B. 
Bridges, and May T. Baker, and that said conveyance was 
placed on record in the Office of the Kecorder of Deeds for 
the District of Columbia. 

7. Plaintiffs are informed and they believe and therefore 
allege, that on or about November 2, 1951, said co-defend¬ 
ants, Lee N. Bridges, Catherine B. Bridges, and May T. 
Baker conveyed said property to co-defendants Alfred B. 
Baker and Hugh Teitman as trustees to secure the pay¬ 
ment of a first trust note. 

8. Plaintiffs are informed and they believe and therefore 
allege that on or about November 5, 1951, co-defendants, 
Lee N. Bridges, Catherine B. Bridges and May T. Baker 
took possession and moved into said premises, and that 
they are still occupying said premises. 

Wherefore, Plaintiffs demand: 

1. That defendant, Bessie Van Driesen, be required spe¬ 
cifically to perform said agreement; 

2. Damages in the sum of One Thousand Dollars 
($1,000.00) against defendant Bessie Van Driesen; 

3. That, if specific performance is not granted, plaintiffs 
have judgment against defendant, Bessie Van Driesen, in 
the sum of $23,000.00; 

4. That Lee N. Bridges, Catherine B. Bridges, May T. 
Baker, Alfred B. Baker, and Hugh Teitman be joined as 
co-defendants and that process issue against them. 

5. That Lee N. Bridges, Catherine B. Bridges, and May 
T. Baker be temporarily enjoined from executing any fur¬ 
ther conveyance of 1724 Varnum St, N. W., or from alter¬ 
ing in any way said premises, pending final determination 
of this action. 

6. That plaintiffs have judgment against the co-defend¬ 
ants for specific performance of the agreement attached to 
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the original complaint as Exhibit A; or in the alternative, 
that the conveyance between defendant and co-defendants 
and the conveyance between co-defendants be set 
321 aside and declared nnll and void. 

7. That Lee N. Bridges, Catherine B. Bridges, and 
May T. Baker be ordered to surrender possession of said 
premises located at 1724 Varnum St., N. W. to plaintiffs. 

8. Damages against co-defendants in the sum of five thou¬ 
sand dollars, ($5,000.00). 

9. Such other and further relief as to the Court seems 
just and proper. 

Austin L. Fickling 
Hubert B. Pair 
Attorneys for Plaintiff 


317 Filed Sep. 26, 1951 

Answer 

Comes now the defendant, by and through her attorney, 
and for answer to the complaint filed herein states: 

1, & 2. She admits the allegations of paragraphs 1 & 2 
of said complaint. 

3, & 4. She denies the allegations of paragraphs 3 & 4 of 
said complaint. 

5. Paragraph 5 of said complaint, not being an allega¬ 
tion, she cannot answer said paragraph. 

Further answering said complaint, defendant states: 

6. The contract attached to said complaint as Exhibit 
“A” represents merely a counter offer of defendant, as 
noted by the alterations thereon, and was not accepted by 
the plaintiffs. 

7. The plaintiffs and their agent, Metropolis Realty and 
Investment Co., acting through N. P. Moore, well knew that 
defendant had offered the property to one Lee N. Bridges 
and that the contract with said Bridges had been accepted 
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prior to plaintiffs’ acceptance of her connter-offer and were 
informed that said counter-offer was withdrawn prior to 
their acceptance. 

8. The plaintiffs were in defendant’s home at approxi¬ 
mately 5:30 P.M. on Monday, August 20,1951, for the pur¬ 
pose of re-inspecting the same at which time they had not 
yet accepted the contract attached as Exhibit “A” to their 
complaint, and it was at this time that they were informed 
that the property had been sold and the counter-offer to 
them withdrawn. 

Wherefore, defendant demands that the plaintiffs’ com¬ 
plaint be dismissed and that she be awarded the costs of. 
this suit. 

318 Gorman & Gately, 

By: J. George Gately 

Attorneys for defendant, 


322 Filed Feb. 1,1952 

Answer of Defendants Alfred B. Baker & Hugh Tollman 

Comes now the defendants, Alfred B. Baker and Hugh 
Teitman, by their counsel, and for answer to the supple¬ 
mental complaint filed herein state: 

1. & 2. They admit the allegations of paragraphs 1 & 2 
of said complaint. 

3. They are not acquainted with the facts alleged in para¬ 
graph 3 of said complaint and, therefore, deny the same. 

4. 5. 6. 7. & 8. They are without sufficient knowledge re¬ 
garding the allegations of paragraphs 4, 5, 6, 7 & 8 of said 
complaint, and, therefore, deny all of the same. 

Further answering said complaint these defendants state: 

9. They have no interest in the subject matter of this suit 
as they are merely trustees named in the deed of trust re¬ 
ferred to in said complaint, and submit themselves to the 
orders of this Court. 

Wherefore, defendants demand: 
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1. That this suit proceed without judgment or costs 
against them personally. 

2. For such other and further relief as the Court may 
deem just and proper. 

Gorman & Gately 
By: J. George Gately 

Attorneys for defendants, 


323 Filed March 10,1952 

Answer of Lee N. Bridges. Catherine B. Bridges and May T. 

Baker to Amend Supplemental Complaint 

The answer of Lee N. Bridges, Catherine B. Bridges and 
May T. Baker to the Amended Supplemental Complaint 
for Specific Performance filed herein by the plaintiffs, 
states as follows: 

First Defense 

That the Amended Supplemental Complaint fails to state 
a claim against these defendants upon which relief can be 
granted. 

Second Defense 

1. These defendants admit paragraph 1. 

2. These defendants admit paragraph 2. 

3. These defendants have no knowledge sufficient to form 
a belief as to the truth of the allegations of paragraph 3. 

4. These defendants have no knowledge sufficient to form 
a belief as to the truth of the allegations of paragraph 4. 

5. These defendants have no knowledge sufficient to form 
a belief as to the truth of the allegations of paragraph 5. 

6. These defendants admit the allegations of paragraph 6. 

7. These defendants admit the allegations of paragraph 7. 

8. These defendants admit the allegations of paragraph 8. 

9. In further answer these defendants state that they ac¬ 
quired title to said land and premises pursuant to the pro- 
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visions of a Contract of Sale between Lee N. Bridges and 
defendant, Bessie Van Driesen, dated August 13, 1951, 
wherein said defendant, Van Driesen, agreed to sell 
324 and convey said property to these defendants within 
ninety days from said date upon the compliance by 
them of the terms of said contract; that on November 1, 
1951, said defendants settled said sale and received title for 
said property at The Home Title Insurance Company of the 
District of Columbia, and both parties did on that occasion 
fully comply with the said contract; that these defendants 
had no knowledge of any agreement between the plaintiffs 
and defendant, Van Driesen, whereby the plaintiffs hereto 
were to purchase and receive a deed to said property; that 
these defendants are bona fide purchasers for value and 
that their ownership and quiet enjoyment should not be 
disturbed. 

Willey and Crooks 
By James A. Crooks 

Attorneys for Defendants, 
Lee N. Bridges, Catherine 
B. Bridges and May T. 
Baker 

336 Filed Oct. 22,1953 

Revised Findings of Fact and Conclusions of Law 

This cause having come on to be heard and upon con¬ 
sideration of the pleadings and evidence adduced in open 
Court, the Court makes the following findings of fact and 
conclusions of law. 

Findings of Fact 

1. That it appears that Mrs. Bessie Van Driesen gave 
an exclusive listing to the Atlas Realty Company in July, 
1951, for the purpose of selling her home, premises No. 1724 
Varaum Street, N.W., said listing being still in force and 
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effect as of August 20,1951, and that the Metropolis Realty 
Company, which had a prior non-exclnsive listing for the 
sale of said property, was notified of such exclusive listing 
held by Atlas Realty Company. 

2. That on August 13,1951, Lee N. Bridges made an offer 
to purchase said property for the sum of $22,000.00, and 
that he signed an original and two duplicate carbon copies 
of standard printed real estate sale contract forms in gen¬ 
eral use in the District of Columbia, and that Lee N. Bridges 
signed on the signature line toward the bottom of the form. 

3. That on August 18,1951, Mrs. Bessie Van Driesen re¬ 
fused said offer; that the amount of $22,000.00 in each of 
the contract forms was changed by the broker to $23,000.00; 
that Mrs. Van Driesen signed the contract forms and 
initialed the changes and advised the broker that she would 
accept $23,000.00 as the purchase price; that on August 20, 
1951, at approximately 2 P.M. the broker, Vernon Kitchens, 
obtained from Lee N. Bridges, who had returned to the city 
within a few hours before, his acceptance of the price of 
$23,000.00 and Bridges initialed the contract at that time; 
that at approximately 5 o ’clock P.M. on August 20, 1951, 
the broker, Kitchens, delivered said contracts to Mrs. Van 
Driesen. 

4. That on August 19,1951, one Mr. Moore, a sales- 
337 man for Metropolis Realty Company, presented to 
Mrs. Van Driesen an offer, on a printed form con¬ 
tract, signed by Dr. and Mrs. Ridgely for the purchase 
price of $21,000.00 which was refused by Mrs. Van Driesen 
on that date, and at which time she told Moore that she had 
signed a contract for $23,000.00, and that she was await¬ 
ing word as to the acceptance thereof by the proposed pur¬ 
chasers, and that whoever first presented to her a contract 
for $23,000.00 would get the house. 

5. That on August 19,1951, at approximately 11:30 P.M., 
Dr. and Mrs. Ridgely initialed an alteration in the contract 
forms which raised the purchase price to $23,000.00; that 
this altered contract was not delivered back to Mrs. Van 
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Driesen and she had no knowledge of its existence at the 
time she received the Bridges contract at approximately 5 
P.M. on August 20,1951. 

6. That on said date of August 20, 1951, Dr. and Mrs. 
Ridgely went back to premises 1724 Varnum Street, N.W. 
for the purpose of re-examining the property before agree¬ 
ing to pay $23,000.00 for the same, and that at the time the 
Bridges contract was delivered to Mrs. Van Driesen, Dr. 
and Mrs. Ridgely had not accepted the counter-offer of Mrs. 
Van Driesen; the Court finds as a fact that upon the arrival 
of Dr. Ridgely at the home of Mrs. Van Driesen, 1724 Var¬ 
num Street, N.W., on said date, he was asked, by Mr. 
Kitchens in the presence of Mrs. Van Driesen and her 
sister, Mrs. Teitman, “Are you the man who signed a con¬ 
tract for this house?”, and that Dr. Ridgely replied, “No”. 

7. That thereafter settlement pursuant to the Bridges’ 
contract was made at the Home Title Insurance Company 
on November 1,1951, and that Mrs. Van Driesen conveyed 
the property by deed to Lee N. Bridges, Catherine Bridges 
and May T. Baker. 


Conclusions of Law 

1. That time was of the essence and that the signing and 
initialling of the alterations in the contract of August 13, 
1951, constituted a counter-offer by Mrs. Van Driesen which 
was duly accepted by Lee N. Bridges on August 20, 1953, 
and the delivery of said contract to Mrs. Van Driesen by 
the broker on August 20, 1951, constituted an acceptance 
thereof. 

2. That the salesman, Moore, was employed by Metropolis 
Realty Company which had previously had an open listing 
for the sale of the property and that the counter-offer of 

Mrs. Van Driesen on the Ridgely contract was not 
338 accepted by Dr. and Mrs. Ridgely at the time the 
Bridges’ contract was delivered to Mrs. Van Driesen. 

3. That there was no contract of sale existing or binding 
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between Dr. and Mrs. Ridgely, as purchasers, and Mrs. Van 
Driesen, as seller. 

4. That Lee N. Bridges, Catherine Bridges and May T. 
Baker are the owners of record and entitled to continue as 
such to the said property as against the plaintiffs; that the 
plaintiffs failed to prove any damages; that they are not 
entitled to specific performance against Mrs. Bessie Van 
Driesen, or to have the conveyance to the defendants 
Bridges and Baker set aside, or for the other relief prayed 
for in the complaint. 

James R .Kirkland 
Judge . 

Dated: October 22,1953 
Seen: 

Austin L. Pickling 
Hubert B. Pair 

A.L.F. 

Attorneys for Plaintiffs 
J. George Gately 

Attorney for defendant Van Driesen 

James A. Crooks 

J.G.G. 

Attorney for defendants, Bridges 
and May T. Baker . 


328 Filed April 15,1953 

Judgment 

This cause having come on for trial before the Court and 
thereupon, upon consideration thereof, it is by the Court, 
this 15th day of April, 1953, 

Adjudged and Ordered that the action herein be and it 
hereby is dismissed on the merits, that the defendants have 
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and recover from the plaintiffs their costs in the action, 
and that defendants have execution therefor. 

James R .Kirkland 

Seen: Judge 

Austin L. Fickling 
Hubert B. Pair 

A.L.F. 

Attorneys for Plaintiffs 
J. George Gately 

Attorney for defendant Van Driesen 

James A. Crooks 
Attorney for defendants, Bridges 
and May T. Baker 


332 Filed June 13,1953 

Notice of Appeal 

Notice is hereby given this 13th day of June, 1953, that 
Garrett V. Ridgley and Mollye S. Ridgley, Plaintiffs hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 15th day of April, 1953 in favor of Bessie Van 
Driesen, Lee N. Bridges, Catherine E. Bridges, May T. 
Baker, Alfred B. Baker and Hugh Teitman against said 
Garrett V. Ridgley and Mollye S. Ridgley, plaintiffs. 

Order overruling plaintiff’s motion for new trial entered 
May 15, 1953. 

Austin L. Fickling 
Attorney for Plaintiffs 

Copy to: 

Gorman Gately, Esquire 
310 Columbian Building 

Willey & Crooks 
925 15th Street, N. W. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

13 Dr. Garrett V. Ridgley, 

called as a witness on behalf of the plaintiffs, being first 
duly sworn, was examined and testified as follows: 

14 Direct Examination 

By Mr. Fickling: 


15 Q. Dr. Ridgley, directing your attention to August 
18, 1951, I ask you did you submit an offer to pur¬ 
chase 1724 Varaum Street, Northwest? A. Yes, I did. 

Q. Through whom did you submit that offer? A. 
Through Metropolis Realty Company. 

Q. Do you recall on what day that was, what day of the 
week? A. It was a Saturday. 

Q. Who was the salesman? A. A Mr. Moore. 

Q. What was the amount of the offer? A. I offered 
$21,000 for the property. 

Q. Did you make a deposit? A. Yes, I made a deposit 
of $1,000. 

Q. With whom did you leave that deposit? A. With Mr. 
Moore. 

16 Q. When did you next see Mr. Moore? A. It was 
on the following day, approximately between 10:30 

and 11 o’clock p.m. 

Q. WTiat happened then? A. Mr. Moore had previously 
called to request my permission to come to my house to 
discuss the contract which I had given him the night before. 
He stated that Mrs. Van Driesen rejected the offer of 
$21,000; however, she had made certain changes in the con¬ 
tract, the changes namely being from $21,000 to $23,000, had 
initialed those changes and signed the contract. 

Q. And then what happened? A. Well, I talked to my 
wife about the change and we decided that the property 
still was worth that price, so we initialed the change also 
and returned the copies back to Mr. Moore. 
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Q. When was that, on what day! A. That was on Sun¬ 
day evening. 

Q. Was that August 19? A. August 19. 

Q. And what else happened on August 19? A. Well, 
after both my wife and I had initialed the contract, Mr. 
Moore mentioned the fact that Mrs. Van Driesen had sev¬ 
eral items of furniture she possibly would dispose of and 
would we be interested. When I had seen the house, I 
didn’t pay too much attention to the furnishings that 
17 were there, so we thought maybe that we might buy 
and we might not buy. 

Q. May I ask you, when had you seen the house? A. I 
had seen the house on two occasions, about the middle of 
June and on the 17th of August. 

Q. Very well, go right ahead. A. Mr. Moore suggested 
that we go to Mrs. Van Driesen’s house, but it was, oh, 
about 11:30 then and I had been out that day down at the 
beach and I needed a shave and I had to shower and I 
thought that by the time those things were done, it would 
be too late to call at a person’s house. So I put him off 
until the following day and requested that he get in touch 
with her and if a 5:30 appointment was all right, not to 
bother to call, but if she said that 5:30 was out of the ques¬ 
tion, then to call and let me know. 


Q. All right. Then, what happened after that—I 
18 mean after Sunday, what happened? A. Well, Mr. 

Moore left and we went on to bed and the next day 
at 5:30 we proceeded to keep the appointment because I 
hadn’t heard from Mr. Moore that day. 

Q. All right. That is, you arrived at Mrs. Van Driesen’s 
home at 5:30? A. At 5:30. 

Q. Then what happened when you arrived? A. I didn’t 
notice Mr. Moore’s car, so I thought it best to go in and 
inquire if he were on the inside. I rang the bell and a ma n 
answered the door. 
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Q. Do you know who that man was? A. At the time, I 
did not know who he was. 

Q. What happened? A. He asked me was I the agent 
and I replied no, and leading me into the house, into the 
living room, that is where I noticed Mrs. Van Driesen, Mrs. 
Teitman, and another lady, seated, he asked me was I the 
one who had signed the contract for $21,000? Knowing 
that the original contract was for $21,000 but that I had 
countersigned an offer for $23,000,1 replied “No.” 

The gentleman then turned to Mrs. Van Driesen and 
asked her was I the one that had seen the house and she 
replied that I was. And then he said, “It is a good thing 
that he hadn’t signed the contract because you would be 
in a good fix.” 

19 About this time, I still didn’t know what was going 
on, so I inquired as to who was who and I was told 
that the man was a Mr. Kitchens of Atlas Realty. When 
he said Atlas, it sort of rang a bell with me, because a 
previous Friday, a Mrs. Cox of Atlas Realty had shown 
me that same piece of property and told me if I’d make an 
offer with her, I could have it then and there. 


A. Then I thought that I had best wait for Mr. Moore to 
arrive so that he could clarify the situation. So I left the 
house and went out to my car which was parked in front 
of the door. 


20 Q. What happened? A. We arrived at 750 Quebec 
Place, we didn’t see Mr. Moore, so we proceeded back 

to 1724 Varnum Street. When we arrived there, Mr. 
Moore’s car was parked across the street so we parked and 
went in. 

21 Q. Was Mr. Moore in the house f A. Mr. Moore 
was in the house. 

Q. Who else was in the house? A. Mr. Moore and Mrs. 
Ridgley, Mrs. Drew, Mrs. Van Driesen, Mrs. Teitman and 
another elderly lady. 
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Q. Who went with yon when yon went to look for Mr. 
Moore? A. Dr. Brew did. 

Q. What transpired in the house after yon arrived there? 
A. It seemed like everybody was talking at the same time, 
but they quieted down in order to enlighten ns as to what 
had happened. Mr. Moore was saying to Mrs. Van Driesen 
that he had telephoned her earlier that day to tell her that 
he had the contract and that he was going to bring it out 
when we came out to look at the furniture. And she readily 
admitted his telephone call and also mentioned that she had 
talked that day to Mr. Kitchens, I believe, and she said that 
she told him we were coming at 5:30. 

Q. Did anything else transpire? A. Well, she had her 
copy of our contract in her possession and we began to dis¬ 
cuss the matter back and forth. 


23 Q. What did she say? A. She said it is too late, 
that Mr. Moore was late because, “I certainly wanted 
you people to have this house.” • • • 


26 Q. Now, on Sunday night, which was August 19,1 
believe, when you initialed the counteroffer of Mrs. 

27 Van Driesen, did Mr. Moore leave you your copy of 
the contract? A. Yes, he did. 


29 Cross-Examination 

By Mr. Gately: 

• ••••••••• 

30 Q. Now, on Sunday, what time did Mr. Moore see 
you on Sunday? A. Oh, approximately 10:30 to 11, 

I am not sure. 

Q. In the evening? A. In the evening. 

Q. Did he tell you that Mrs. Van Driesen had offered the 
property under a similar contract to some other party,, 
namely, Bridges? A. No. 


% 
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31 Q. He didn’t tell yon that? A. No. 

Q. Didn’t he tell you that the contract had been 
signed with Bridges and that whoever got the contract 
back first would be the bona fide purchaser or would be 
entitled to the contract on this home? A. No. 

Q. He didn’t tell you that? A. (Shaking head.) 

Q. Now, you went back there on Monday, August 20, 
around 5:30. What was your reason for going back to 
the house at that time ? A. To get a closer look at some of 
this furniture that Mrs. Van Driesen wished to dispose of. 

Q. Had you signed a contract for any furniture? A. 
For furniture? 

Q. Yes. A. No. 

Q. Didn’t you, as a matter of fact, go back to the house 
at 5:30 on Monday to re-examine the property to see if 
you thought you would consider $23,000 instead of $21,000? 
A. No. 

Q. Did you think $23,000 was too much for this home 
when you first made an offer? A. No, I didn’t. 

Q. Now, on Tuesday, August 21, isn’t it a fact that 

32 you called at the Van Driesen home and offered her 
a check for $1,000 as a deposit on this place? A. 

Yes, I did. 

*•*•*•*••* 

The Witness: Yes, instead of Mr. Moore holding $1,000, 
whether she wished to hold it 

The Court: In other words, it was not an increase of 
$1,000 held plus another $1,000, making $2,000? 

The Witness: No, it was not. 

The Court: But a telephone call to her that you would 
personally put in her hands $1,000? 

The Witness: That is correct. 

By Mr. Gately: 

Q. Do you remember Monday now, August 20, at 5:30, 
when you returned to Mrs. Van Driesen’s home for the 
purpose of re-examining either the property or the furni- 



ture, as yon state; do you remember Mr. Kitchens 

33 asking you, in front of Mrs. Van Driesen and also 
in the presence of Mrs. Teitman, whether or not you 

had accepted the counteroffer or whether or not you had 
accepted a contract for $23,000? A. What was the question 
again? 

Q. Do you remember Mr. Kitchens asking you if you 
had accepted the house at $23,000? A. No, he did not. 

Q. He did not ask you that question? A. No, he didn’t. 
Q. Didn’t you, as a matter of fact, state to them at 
that time that you had not signed that contract but you 
wanted to inspect the property before you made up your 
mind? A. I stated that I had not signed the contract for 
$21,000, which he asked me. He didn’t say $23,000. 

Q. But you had signed a contract for $23,000? A. I had 
countersigned a contract for $23,000. 

Q. My question was you had signed a contract for $21,000, 
though? A. Yes, I had. 

Q. Why did you state you had not signed the contract? 
A. Well, there were two reasons, the first being I didn’t 
know who he was, what he was driving at, or what he might 
be trying to do. 

Q. Mrs. Van Driesen was there, though, wasn’t she? A. 
Yes, she was there. 

34 Q. Was there any reason why you should deny 
having signed the contract for $21,000? A. None 

particularly except I wanted to know what was going on 
and no one was offering me any explanation. 

• •**•*•**• 

35 Q. When was the next time you saw the house? 
A. In August. 

Q. When in August? A. 17th of August. 

Q. Now, that was on a Friday, wasn’t it? A. That is 
correct. 
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Q. Was Mrs. Van Driesen at home at'that time? A. Yes, 
she was. 


36 Q. Was there anything said about the sale of— 
independent of the purchase of the house—some 
furniture in the place? A. No, it wasn’t. 


39 Q. When was the next time you heard from Mr. 
Moore? A. The following day. 

Q. About what time? A. By telephone between 10 and 
10:30, in person between 10:30 and 11. 

Q. This would have been Sunday, the 19th? A. That is 
correct. 

Q. And that was late in the evening, nighttime. When 
did you authorize Mr. Moore to make the changes in this 
document? A. I don’t get your question. 

Q. Did you authorize Mr. Moore to make any changes 
in this document as you had originally signed it? 

40 A. Well, yes. 

Q. What were they? A. When I submitted the 
original offer, I requested that if it weren’t satisfactory 
with her, that he find out what is satisfactory, so that I 
might know. 


Q. As I understand it, it is your testimony that late on 
Sunday, the 19th, you initialed this document? A. That 
is correct 

Q. You say it was sometime around 10:30 or 11 ? A. That 
is right. 

Q. And at the time you initialed it or after you had 
initialed it, immediately afterward, was it identical with 
that which is now offered as Plaintiff’s Exhibit 1 for 
identification? A. What was that again? 

Q. I say immediately after you initialed it, was it iden¬ 
tical with the document that is now submitted as Plaintiff’s 
Exhibit No. 1? A. That was it. 
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Q. It was identical with that at that timet A Yes, sir. 

Q. Did Mr. Moore say anything to yon on that 
41 occasion, late on Angust 19th, abont going again to 
the property on Vamnm Streett A Yes, he did. 

Q. What was said! A. After the counteroffer was ini¬ 
tialed, he mentioned the fact that Mrs. Van Driesen had 
certain pieces of furniture that she would be willing to 
sell and that it would be all right if we went by to see 
them then. 

Q. Had you said anything to Mr. Moore about desiring 
to purchase any furniture or did he volunteer this informa¬ 
tion? A He volunteered the information. 

Q. Did you and he agree to meet at the property the 
next day? A Yes. 

Q. At what hour? A At 5:30, if it were acceptable to 
Mrs. Van Driesen. 

Q. Then I take it that you left it to Mr. Moore to make 
the arrangement about meeting there at 5:30 the following 
day? A. Why, yes. 


55 Bessie Lee Van Driesen, 

called as a witness by the plaintiffs, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Pair: 

• ••••••••• 

56 Q. Mrs. Van Driesen, I show you Plaintiff’s Exhibit 
No. 1 and ask you whether or not you recognize the 

signatures and initials contained therein. A Uh-huh. 

Q. And is that your signature, Mrs. Van Driesen? A 
Yes. 

Q. Are those your initials? A Yes. 

Q. Will you state, please, when your signature was affixed 
to this exhibit? A Let’s see that again. That was on 
Sunday. 
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Q. I see. And were your initials placed there at 
57 the same time? A. Uh-huh. 

Q. I see. Mrs. Van Driesen, who was present 
when yon signed and initialed this document? A. Well, 
Mr. Moore, my sister, Mrs. Tietman, and my aunt, Mrs. 
Jackson. 

Q. After signing and initialing this, what did you do 
with it? A. Why, I kept it and my husband at that time 
was very ill down Doctor’s Hospital and I thought I’d like 
to take it down and talk to him about it. And I went down 
there but he was in such condition that I was afraid to 
bring it up, he had a heart attack, so I brought it on back 
home. 

Q. Did there come a time when Mr. Moore returned to 
your home on that day? A. Uh-huh. 

Q. Did you at any time deliver this contract to Mr. 
Moore? A. Yes. 

• ••••••••• 

63 Noah P. Moore, 

called as a witness by the plaintiffs, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Fickling: 

Q. Will you state your full name? A. Noah P. Moore. 

#•*••••*** 

Q. What is your occupation, Mr. Moore? A. I am a 
real estate broker. 


Q. I show you Plaintiffs’ Exhibit No. 1 and ask you do 
you recognize it? A. Yes, I do recognize it. 

64 Q. What is it? A. It is the contract of sale be¬ 
tween Dr. and Mrs. Ridgley and Mrs. Van Driesen. 
Q. You were the salesman in this? A. I was the sales¬ 
man who executed the contract. 
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Q. On or about August 18,1951, did you have occasion to 
talk to Dr. and Mrs. Ridgley concerning the sale of 1724 
Varnum Street? A. Yes, I did. 


Q. What was the conversation? A. We discussed the 
sale of that house and the sales price and they indicated 
to me that they would be interested in the house if they 
could get the house at $21,000. So I suggested to them that 
they should submit a contract for that price, that I would 
submit the contract to Mrs. Van Driesen for that price, and 
then she would have the opportunity to either accept or 
reject it. 

• ••••••• •• 

Q. Then what happened after they signed this contract? 


65 A. After they signed the offer for $21,000, I then 
arranged to take the offer to Mrs. Van Driesen. I 
called Mrs. Van Driesen and told her that I had the offer 
and arranged to take it out to her. 


> 

Q. You called Mrs. Van Driesen Saturday evening? A. 
That is right. 

► Q. And then what happened? A. We arranged to bring 

the contract out to her Sunday morning. 

* ********** 

A. Sunday morning, I took the contract out to her and 
Mrs. Van Driesen and Mrs. Teitman and I discussed 
66 the contract, and Mrs. Van Driesen told me that she 
i definitely was not going to take $21,000, that her 

^ absolute bottom figure was $23,000 and we had quite some 

discussion of it, and I suggested to her that she should make 
a counteroffer of $23,000 since that is the figure that she 
i would accept and since they weren’t too far apart, that 
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it might be that I could get the Eidgleys to ratify that 
counteroffer. 


Q. This was on Sunday? A. This was on Sunday morn¬ 
ing, that is right. I made the changes on the contract, that 
is, I changed the selling price from $21,000 to $23,000 and 
the first trust price, the first trust from $15,000 to $17,000, 
and told her that it would only be necessary then for her 
to initial, sign the contract as seller and initial these 
changes and it would then become a counteroffer. She said 
she’d like to talk it over with her husband, whom she was 
going to see in the hospital that afternoon, before she 
made this signature and did the initialing. 

Q. Then what happened? A. Then she asked if it was 
O.K. to leave the contract with her to take with her and 
take to her husband. I told her that was absolutely O.K. 
and I left it with her and told her I’d call for it later 
on that day. 

67 Q. Did you call for it? A- Yes, I went back later 
on that afternoon and talked with Mrs. Van Driesen 
and Mrs. Teitman and another lady who was present at 
the time then, and they said she had talked with Mr. Van 
Driesen about it and it was O.K. and we had quite a 
lengthy general discussion and she brought the contracts 
out and she signed them as seller and initialed the changes. 

Q. Then, what did you do? Was there any other con¬ 
versation pertaining to the contract? A. Yes, I told her 
that I’d get these contracts back to her just as soon as 
possible. She told me that she was quite anxious to sell 
and that she wished that I would—there were other people 
working on the house, working on the selling of the house, 
and that she wished I’d get them back to her as soon as 
possible. I told her that I’d probably be able to get them 
back to her that night, that evening, but I would certainly 
get them back to her just as soon as I had gotten in touch 
with the Eidgleys and I would call her if they didn’t sign 



23 


them, and if they did sign them, I’d bring her copy of the 
contract back to her. 

Q. Then what did yon do after that? A. Then I at¬ 
tempted to contact the Ridgleys by telephone bnt I wasn’t 
able to get the Ridgleys. Finally, at about, oh, it must 
have been around 10:30, something like that, in the 

68 evening, I finally was able to contact the Ridgleys 
and I told them that Mrs. Van Driesen had not 

accepted the $21,000 but she had made a counteroffer of 
$23,000 and that I’d like to come out and talk with them 
about it immediately. And they told me it was quite 
all right, they had just come in, it was quite all right to 
come out and talk about it then. So I went out to their 
house and we took them the contract, we discussed the 
contract 

. Q. Who was present? A. Dr. and Mrs. Ridgley and Dr. 
and Mrs. Drew were present. 

Q. What happened at this meeting? A. At this meeting, 
I explained to them the circumstances of the contract and 
that all that was necessary for them to do to ratify the 
counteroffer was that they should initial in the margin 
of the contract, place their initials in the margin of the 
contract; they did and, of course, I left. By that time it 
was around, it was near midnight, it was around midnight. 

Q. Did you leave them a copy of the contract? A. Yes, 
I left them a copy of the contract. 

Q. Then what happened? A. Nothing happened then 
until the next morning. 

Q. What happened the next morning; the next morning 
is- Monday, August 20th? 

• • • • • • • • • 

69 A. The next morning I called the Van Driesen 
home, I called Mrs. Van Driesen and Mrs. Teitman 

answered the telephone and I told Mrs. Teitman that I 
had the contract all signed and ready for them. And I 
told them that Mrs. Ridgley, Dr. and Mrs. Ridgley, wanted 
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to see some furniture that they had discussed. During the 
period of the Sunday afternoon’s discussion, the matter of 
furniture came up. Mrs. Van Driesen indicated to me that 
there were some pieces of furniture, particularly dining 
room furniture, I believe that it was, that she would like 
to sell. She thought that she’d offer it at a good price 
to whoever was buying the house because she didn’t think 
she’d need it wherever she’d be moving. So I told her 
that I would mention it to the Ridgleys and I did, of course, 
Sunday night and Dr. and Mrs. Ridgley indicated to me 
that they probably would be interested if they could get 
it at a reasonable price and that they’d like to see the 
furniture and they asked if I could arrange an appoint¬ 
ment for 5 o’clock Monday afternoon to see the furni¬ 
ture. And, of course, I told Mrs. Teitman then that the 
Ridgleys were interested in the furniture we had discussed 
and they’d like to come over at 5 o’clock this afternoon; I 
asked her if that would be all right. She said that would 
be all right, I told her if that is the case, I would 
70 probably be over with them and I’d deliver the con¬ 
tract at that time. 

Q. Then what happened after that? A. Well, shortly 
after 5 when I got there, I had gotten tied up in traffic, I 
was in an accident between my office and the Van Driesen’s 
home— 


Q. What happened, when you came up, what happened? 
A. Mrs. Van Driesen told me that I was just too late, that 
Mr. Kitchens had been there just about 15 minutes before 
and that he had left his contract and that she was so upset 
and nervous she didn’t know what to do because this man 
had, he had just upset her so, he had threatened to sue her, 
he had her so upset she certainly wished that I had 
71 been there earlier because she just didn’t know what 
to do. 

Q. What did you say to her when she told you that? 
A. I told her then that I was certainly surprised that 
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there was any upsetting done at alL I told her that, “I 
have the contract in my brief case.” I went in my brief 
case and gave her her contract; she said she didn’t know 
just what she could do after that. She just didn’t know 
what to do, she was completely upset. 


77 Cross-Examination 
By Mr. Gately: 


80 Q. Had you personally shown the Ridgleys the house 
at 1724? A. Yes, I had. 

Q. When was that? A. Oh, that was, I would say, some¬ 
time in either June or July, it was a long period before. 

Q. But you hadn’t shown it to them since either June or 
July, is that right? A. No, I don’t think I had shown it to 
them since. 

Q. When you drew up this contract in your office 

81 on Saturday, did you call Mrs. Van Driesen and tell 
her what you were doing? A. Yes, I called Mrs. 

Van Driesen Saturday evening after the contract was 
drawn. 

Q. After it was drawn? A. That is right. 

Q. But before you drew the contract and while you were 
drawing the contract, you didn’t call Mrs. Van Driesen 
at all, is that right? A. No, not while I was drawing it. 

Q. You didn’t discuss terms with her? A. Not that day. 


99 Q. Now, did she tell you to call her when you had 
the contract signed? A. That is right, she told me 
when I got the contract signed to bring it back; she told 
me that other people were working on the house, that I 
should bring the contract in just as soon as possible, time 
was of the essence. 

Q. She told you other people were working on the house 
and to bring it back as soon as possible? A. That is correct. 
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Q. In other words, she told yon that the first one that 
got hack with the contract was the one she was going to 
accept, that was the term of yonr counteroffer, isn’t that 
right? A. That was not the term of the counteroffer. 

Q. Isn’t that the way yon understood it? A. No. 

Q. You were representing Dr. Ridgley, weren’t you? 
A. No, I was being paid by commission by Mrs. Van 
Driesen. 

Q. Under the contract that you drew, you were entitled 
to a commission? A. From Mr. and Mrs. Van 
100 Driesen, I was their agent, I got the listing from 
them and, of course, as a representative of Metropo¬ 
lis Realty, Metropolis being their agent, I was an agent of 
Metropolis Realty. 

Q. Didn’t you promise Mrs. Van Driesen that you would 
call her the minute you saw Dr. Ridgley and Mrs. Ridgley 
and the minute they signed the contract, didn’t you prom¬ 
ise Mrs. Van Driesen you would call her? A. I’d call her 
immediately, that is right. 

Q. You’d call her immediately? A. I said I promised 
her I would call her immediately. 


104 Cross-Examination 

By Mr. Crooks: 

• ••••••••* 

109 Q. Now, this contract that we have been calling 
the Ridgley contract, was that ever recorded? A. Not 
to my knowledge. 

Q. All this advice you gave to the parties, you never 
advised them to record the contract? A. No, I didn’t 
Q. As far as you know, it was never recorded? A. So 
far as I know. 

112 Dr. Frederick D. Drew. 

called as a witness on behalf of the plaintiffs, being first 
duly sworn, was examined and testified as follows: 
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113 Direct Examination 
By Mr. Fickling: 


Q. Doctor, I show you this Plaintiffs’ Exhibit No. 1 and 
ask you do you recognize it! A. Yes, I do. 

Q. What is it! A. It is the sales contract for a piece of 
property at 1724 Varnum Street, Northwest. 

Q. Do you recognize Dr. and Mrs. Ridgley’s signatures 
on there! A. Yes, I do. 

Q. Do you recognize their initials! A. Yes, I do. 

Q. Were you present when Dr. and Mrs. Ridgley signed 
and initialed this contract! A. Yes, I was. 


114 Q. And when did you witness the initialing of this 
contract! A. It was on the following night. 

Q. Where was that! A. That was at the home of Dr. 
and Mrs. Ridgley, 750 Quebec Place, Northwest. 

Q. Can you state the approximate time! A. It was ap¬ 
proximately 11 p.m. 


Q. Do you recall the conversation on Sunday night at 
the time Mr. Moore brought the contract to Dr. Ridgley, 
what was the conversation pertaining to this contract! 
A. The contract had been submitted the previous night for 
the sale of this piece of property for $21,000. On the 
following evening, Mr. Moore returned the contract and 
stated that Mrs. Van Driesen had rejected the offer 
115 of $21,000, had changed the figure to $23,000, and 
she had signed the contract for that amount. This 
offer was accepted by Dr. and Mrs. Ridgley and counter¬ 
signed at that time. 

Q. Was there any other conversation! A. Mr. Moore 
told us that there were some pieces of furniture which Mrs. 
Van Driesen was willing to sell at the time of the sale of 
the property, if Dr. and Mrs. Ridgley were interested. Mrs. 
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Ridgley was interested in some of these pieces of furni- 
tnre. It was suggested by Mr. Moore that we go to Varnum 
Street that evening, but since the hour was so late, an 
appointment was made to see the furniture the next after¬ 
noon. 

Q. Do you recall the time that the appointment was 
made? A. The appointment was made for 5:30 in the 
afternoon. 

Q. Then what happened after that? A. Well, that was 
all that evening. 


118 Cross-Examination 
By Mr. Gately: 


120 Q. How many copies of this contract were initialed 
on Sunday night, do you remember that? A. I don’t 
remember the number, there were at least two. 

Q. Sir? A. There were at least two. 

Q. There were at least two. Were there more than two? 
A. There may have been, I don’t remember. 

Q. But you are not sure of that? A. No. 

Q. So, therefore, Mr. Moore left one with Dr. Ridgley 
and he kept the other one, is that right, sir? A. That is 
right. 


122 The Court: Doctor, at what hour on Sunday night 

123 was the contract signed? 

The Witness: Approximately 11 o’clock. 

The Court: Eleven o’clock p.m. Very well. 


Mollye S. Ridgley, 

called as a witness by the plaintiffs, being first duly sworn, 
was examined and testified as follows: 






Direct Examination 
By Mr. Fielding; 

Q. State your name, please. A. Mollye S. Bidgley. 


125 So, when he came, he told us Mrs. Van Driesen 
had rejected the $21,000 as the over-all selling price 

and had made us a counteroffer for $23,000. I talked it 
over with my husband and we thought that that was per¬ 
fectly all right, that we would go on through with the 
$23,000. 

Q. Who was present at this time? A. Mr. Moore, my 
husband, Dr. and Mrs. Drew, and myself. 

Q. After talking it over with your husband, what did 
you all do? A. We initialed the changed figure from 
$21,000 to $23,000, that that was agreeable. Mr. Moore 
told us in the course of the conversation he had with Mrs. 
Van Driesen that evening that she’d like to dispose of 

126 some of her furniture, as she didn’t feel she cared 
to take it with her where she was going or that she 

would have any need for it, and knowing that I didn’t have 
all the pieces I would be needing, I told him I thought I 
would be very much interested and he suggested that we 
go and see it then. And 1 told him no, it was much too 
late, by the time I got dressed and it would be nearer to 
midnight and I was too tired and it was much too late. 
So I suggested he make an appointment for 5:30, which 
would be the earliest possible time I could make it the next 
day; so my husband and I went at 5:30. 

Q. Before we go to Monday, what did Mr. Moore do 
with the contracts after you initialed them? A. Mr. Moore 
left our contract there on the table beside us and took the 
other two copies, there were three copies that we initialed, 
he took the other two copies with him, told us he would 
reach Mrs. Van Driesen the first thing the next morning, 
make the appointment, and if we didn’t hear from him that 
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we would know that it would be all right for us to make 
plans to see the furniture at 5:30, which we did. 

Q. When did you see Mr. Moore next? A. The next time 
I saw Mr. Moore was approximately a quarter to six, be¬ 
tween a quarter of six and ten minutes to six. 


137 Anne Swanson Drew. 

called as a witness by the plaintiffs, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Fickling: 


138 Q. Were you present at the time that Dr. and Mrs. 
Ridgley initialed the contract? A. I was. 


139 Q. All right. Now, when was it initialed? A. It 
was initialed the following day, which was Sunday, 
Sunday evening. 

Q. When was it initialed? A. It was initialed on Sunday 
evening. 

Q. Where? A. At the residence of the Ridgleys. 

Q. Who was present at that time? A. Dr. and Mrs. 
Ridgley, my husband, Mr. Moore and myself. 

Q. Will you tell the Court what conversation transpired 
at the time of the initialing of this contract by Dr. and 
Mrs. Ridgley, what was the conversation between Mr. Moore 
and Dr. Ridgley, if you recall? A. Mr. Moore stated that 
he had seen Mrs. Van Driesen that day and that she had 
countersigned the contract which had been presented origi¬ 
nally, the figure was changed from the $21,000 to $23,000. 
He brought it in and said that she would accept that sum 
and, of course, had so indicated by countersigning it, and 
wanted to know if the Ridgleys would also countersign 
it. After some discussion, they decided to accept it. It 
was countersigned. 





140 Q. All right. A. Mr. Moore continued by saying 
that Mrs. Van Driesen had indicated that she had 
certain pieces of furniture which she would like to dispose 
of and he wondered if Mrs. Ridgley might be interested 
in them and, if so, suggested that we would again go ov.er 
that evening to see them. It was rather late, it must have 
been about, oh, I should say after 10 o’clock because we 
were late getting in, and we felt it just wasn’t convenient, 
so decided that it was too late to go to anyone’s home and 
suggested that Mr. Moore would make an appointment to 
see this furniture. 

Q. What hour was suggested? A. The time was set to 
coincide with the convenience of Mrs. Ridgley, the hour of 
5:30. It was understood that we would reach her home 
at 5:30 the following day, which was Monday. 

Q. Now, after Dr. and Mrs. Ridgley initialed this con¬ 
tract, what did Mr. Moore do with the contracts? A. Mr. 
Moore left one copy of the contract at the home of the 
Ridgleys, took the other two with him. 

Q. All right. Then when did you next see Mr. Moore? 
A. Not until the following day, which was Monday, at Mrs. 
Van Driesen’s home. 


148 Bessie Lee Van Driesen, 

called as a witness on behalf of the defendants, having been 
previously duly sworn, was examined and testified as 
follows: 
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149 Direct Examination 
By Mr. Gately: 


Q. Yes, ma’am. Now, calling yonr attention to the home 
at 1724 Varnum Street, Northwest, when did a Mr. Moore, 
the agent who testified here, first discuss the sale of your 
house at that address, when did he first have any discussion 
with you regarding that? A. Well, that Sunday, he called 
me up Sunday morning and asked if he could come out 
after church. 

Q. That is Sunday, August 19? A. The 19th. 

Q. Had you seen him prior to that time? A. No, I 
150 hadn’t seen him for—I don’t hardly remember ever 
seeing him, to tell the truth. 

Q. Had you given an open listing to the Metropolis 
Realty? A. Yes. 

Q. Who obtained that open listing on behalf of that 
company? A. I am not sure of that. 

Q. But you had given it? A. I had given the listing. 

Q. Did you later after that open listing, did you later 
have dealings with another real estate company? A. Yes. 

Q. Who was that man? A. The Atlas. 

Q. What type of a listing was that? A. Well, that was 
an exclusive. 
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Q. And was the Metropolis notified, to your knowledge, 
that the Atlas had the exclusive on your property? A. Yes, 
they were. 

Q. Now, when did you first come in contact with Dr. 
and Mrs. Bidgley, when did you first see them? A. Well, 
Monday, the 20th. 

Q. Had they been to the house any time previous to that? 
A. I hadn’t seen them, they may have been there at 
151 the beginning, you know, when the house was first for 
sale, but I don’t remember them particularly. 


Q. Yes, ma’am. Now, Mr. Moore, did he call you on 
Sunday or was it Saturday? A. He called me Sunday 
morning. 

Q. And what was his conversation with you at that time? 
A. He said that he had some people that were interested 
in the house and could he come out to see me. 


Q. All right. As a result of that conversation, did he 
come to your home? A. Yes, he said he’d be a little late, 
he’d have to wait until after church but he’d get there 
as soon as he could. 

• •••#••••• 

152 Q. And what transpired from then on? A. Well, 
that contract of course was for $21,000 and I wouldn’t 
accept it, but the first thing before we got to talking about 
that contract at all, I said, “I want you to have an under¬ 
standing of just what the situation is here.” I said, ‘‘I 
have given an exclusive to the Atlas Company,” • * * 

• •••*•**•* 

156 Q. Now, when Mr. Moore came to you on Sunday, 
August 19, with the Bidgley contract, did you tell 
him anything about the contract that you had previously 
signed? A. I told him all about it, and the exclusive, about 
the people being away and that they were expected back 
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Monday, and he hoped to get the contract signed Monday. 

But it was on account of Mr. Van Driesen being ill that 
I was so upset, he had this heart attack and I didn’t know < 

whether I was going to have to run the house or not, I 
wanted to get rid of the house. 

Q. What did you tell Mr. Moore in regard to the two 
contracts A. I told Mr. Moore—we talked it all over and r 

I told him about this exclusive and he said, “Now, listen,. 
if the exclusive is the only thing that is bothering you about 
signing this contract, ’ ’ he said, ‘ 1 don’t let that worr yyou. ’ ’ 

He said, “I am a lawyer.” He said, “I don’t practice law * 

but I am a lawyer and I can tell you that it is perfectly 
all right for you to sign this contract.” 

And I said, “Well, I am going to take”—I said, ^ 

157 “If I sign this contract, I am going to take the one J 

that comes back here first, I want to get rid of this 
house.” 

Q. Yes, ma’am. Now, the first time you saw the 
Ridgleys, then, was Monday afternoon, is that right? A. 

That is right. 

Q. Now, tell us exactly what transpired beginning with ” 

approximately 5 or 5:15 on Monday, just what transpired 
in your home that afternoon. A. You mean just in the 
afternoon? 

Q. Yes, ma’am. A. Well, Mr. Kitchens came up with the * 
contract and said that he had seen the Bridges and had the « 

contract signed. 

The Court: What time was that? 

The Witness: That was about 5:15, I’d say. v 

By Mr. Gately: *' 

Q. Go ahead. A. And so I accepted the contract. I said x 

I was thankful that the house was sold. I think I told 
him at that time that I had another contract and I said I 
was going to accept the one that came in first. 

Q. Now, Mrs. Van Driesen, when he came to your home, x 

Mr. Kitchens came to your home at about 5:15, did he leave „ 

a contract with you? A. Yes, he did. ! 


* 
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Q. And was that contract initialed by Mr. Bridges 

158 and alterations in the contract? A. Yes, it was. 

Q. And alterations in the contract was initialed by 
Bridges? A. Yes, it was. 

Q. Then what transpired after your conversation with 
Mr. Kitchens and after he had left yonr contract, what tran¬ 
spired, did there come a time when Dr. Bidgley came to 
the home? A. Yes, I told him then at that time, you know, 
that I had signed this contract. 

Q. What time did Dr. Bidgley get there? A. Well, it was 
close to 5:30, I’d say. 

Q. Was Mr. Kitchens there? A. Mr. Kitchens was in 
there, I said, “There come the people coming up there 
now,” and he walked out. 

Q. Who else was there, Mrs. Van Driesen? A. Why, Dr. 
Bidgley and his wife, and Dr. Drew and his wife. 

Q. I mean who in your family was there? A. My aunt, 
Mrs. Jackson, and my sister, Mrs. Teitman, and myself. 

Q. Tell us exactly what happened when Dr. Bidgley came 
up to the door, the conversation, and what transpired. A. 
Dr. Bidgley came—Mr. Kitchens went out and said, 

159 “Did you come to buy this house?” And he said, 
“Well, we were thinking about it.” So he came on 

in. Mr. Kitchens followed him on in and he turned to him 
and he said, “Do you have a contract to buy this house?” 
And Dr. Bidgley said, “No, I haven’t, but we are thinking 
about it.” And Mr. Kitchens turned around to us, the three 
of us sitting in the living room, and he said, “Mrs. Van 
Driesen, you are a witness to the fact, and Mrs. Jackson 
and Mrs. Teitman, you three ladies are witnesses to the 
fact that there is no contract signed on this house by Dr. 
Bidgley.” 

Q. And what remarks did Dr. Bidgley make to that? 
A. He made no remark about it at all. 

Q. What did he do then? A. Well, let’s see, I think he 
went out. Mr. Kitchens went out. I said, “Why don’t you 
wait?” He said, “There is no use me waiting, the con- 
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tract is signed and Dr. Ridgley has not signed a contract,” 
so he went out and Dr. Ridgley went on out, too, with the 
rest of his family. 

Q. Did Mr. Moore call you at any time Sunday after he 
left your home? A. No, because we waited for Mr. Moore 
to call. He knew that I was going to accept the first con¬ 
tract and he said that he vrould take that contract to these 
people who were coming back from the bay, and he said, 
“I will let you know tonight, I think I can get them.” 

160 He said, “How late do you stay up?” I said, “We 
stay up to 12 o’clock because my husband has been 

sick in the hospital and to kill time, we stay up here,” but 
I said, “You could call me any time and get this otf of my 
mind.” 

Q. Did he promise to call you? A. He promised to call 
me just as soon as he got it. 

Q. When did you next hear from Mr. Moore after he left 
your home on Sunday, when was the first time ? A. Then, 
Monday we hadn’t heard, we didn’t hear from him Sunday 
night, we didn’t hear from him Monday, so my sister went 
to the phone. At that time, I was all upset. 

Q. What time? A. Oh, about 10 o’clock, I’d say. And 
she called up and asked him if he had gotten the contract. 
He said, “No, I haven’t.” He said, “The people want to 
see the house again, but I think I might.” 

So I was sitting right there and I said to her, “Did he 
get it?” And she turned around and said to me, “No, 
but he says he thinks he might.” 

Q. Did you hear from him again? A. Then he called me 
later and told me the same thing, that they would be there 
at 5:30, they were all to meet there at 5:30 and they were 
going to look at the house again and he thought maybe they 
might sign it. 

Q. Now, was there any discussion at any time 

161 during these conversations and during the negotia¬ 
tions on this property, was there at any time any dis¬ 
cussion regarding the sale of any furniture or any pieces 


of furniture? A. I can’t remember any now, I can’t ab¬ 
solutely say, I’d like to get rid of something, but there was 
never anything about the dining room furniture because I 
had made the needle-point on the chairs and had just bought 
that to move it into an apartment, so there was nothing 
ever said about dining room furniture. 


162 Cross-Examination 

By Mr. Fickling: 


167 Q. Now, you saw Mr. Moore on August 19 and did 
you initial that contract on August 19, with the 

Bridges? A. That was Sunday. 

Q. I mean with the Ridgleys? A. Sunday, after he 
changed the figure, yes, I did. 

Q. And what did you instruct Mr. Moore to do? A. He 
told me he would take it to them that night and the first 
contract that came back, I was to take, and he was to 
bring it to me as soon as he possibly could. 

Q. That was your instruction to Mr. Moore? A. Yes, 
that was his understanding. 

Q. And it was your understanding that Mr. Moore under¬ 
stood and Mr. Kitchens understood that you were going to 
accept the first contract? A. Not Mr. Kitchens. 

Q. Didn’t you tell Mr. Kitchens that you were going to 
accept the first one that came back? A. Oh, no. He 

168 didn’t know anything about this other one. 

Q. Mr. Kitchens didn’t know anything about it? 
A. No, he didn’t know anything about it until he came up 
there that night. 

Q. Well, your instruction, then, was only to Mr. Moore 
with reference to what contract you were going to sign? 
A. Get in here as soon as you can and I will take it. 


169 Q. Now, Mrs. Van Driesen, directing your atten¬ 
tion to Monday, August 20th, I believe, around 5:30, 
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who came to your home around 5:30? You testified that 
Dr. Ridgley came in? A. Yes, I think they came around 
that time. 

Q. Did he come in by himself? A. Yes. 

Q. Originally? A. Yes, he followed Mr. Kitchens in. 

Q. When he came in, what happened then? A. Mr. 
Kitchens turned to him and said, “Dr. Ridgley, have you 
signed a contract to buy this house?” And he said, 
170 “No, I haven , t. ,, He said, “I thought we might 
but we wanted to see the house again.” And Mr. 
Kitchens turned and picked us out one at a time, “Mrs. Van 
Driesen, Mrs. Teitman, Mrs. Jackson, you three ladies are 
witnesses to the fact that there is no contract signed by 
Dr. Ridgley.” 

Q. Isn’t it a fact that Mr. Kitchens asked Dr. Ridgley 
whether or not he had signed a contract for $21,000? A. He 
did not 

Q. You are positive of that? A. What would he know 
about $21,000, I— 

Q. I don’t know. A. I don’t either, so I know he didn’t 
say it, that didn’t mean a thing. 

Q. What did Dr. Ridgley say after that? A. He didn’t 
say anything. 

Q. What did he do? A. Well, he went on out with the 
rest of his family. 


171 Q. Did you have any conversation with Mr. Moore 
on Monday morning? A. Monday morning, that is 

after Sunday night? 

Q. That is right. A. Yes, he called me after my sister 
had called him, he called me. 

Q. What was the conversation? A. To tell me that these 
people had not signed yet but they thought they might but 
they wanted to see the house again before they signed 

172 it; it had been some time since they had seen it and 
they wanted to see it again before they signed it, 

and I said, my sister was sitting right there and she said 



37 


to me, ‘*Have they signed it?”, just the same as I said to 
her when she had her conversation with him and I said, 
“No, but they are coming up this evening.” 

Q. Then you all made arrangements, that is, the hour 
was set at that time? A. Yes, he told me that was the time 
they were coming. 

• •*•••*•*# 

Q. Did you mention to Mr. Moore that you had some 
furniture you might want to sell? A. I don’t think I did, 
I don’t remember, I may have, you know, I said if I sell 
the house there are some things I might want to sell, but it 
wasn’t the dining room furniture. 


174 Q. Mrs. Van Driesen, bringing your attention to 
Monday, August 20,1 think that is, when Mr. Moore 
came in, did he give you a copy of the contract? A. Yes, he 
did, but I told him I couldn’t accept the contract and he left 
it on my piano, because I told him I had already accepted 
one. ■ 


183 Redirect Examination 

By Mr. Gately: 

Q. Mrs. Van Driesen, this contract that I showed you 
yesterday and marked Defendants’ Exhibit No. 1 for iden¬ 
tification, this is your signature, is it? A. Yes. 

Q. And are your initials on this contract? A. Right here. 
Q. Indicating the second paragraph on the margin as 
your initials and also the third paragraph on the margin 
as well as after the figures $18,000. 

Now, when did you make those initials on this contract, 
do you remember? A. This was the one I signed on the 13th, 
August 13th. 

Q. And when did you make your initials there and these 
alterations? A. Well, they were made on August 13. 

184 Q. The alterations were made? A. Yes, he came 
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with that contract for me to accept, you see, and I said I 
wouldn’t, so he changed it and I initialed it. 

Q. On the 13th? A. On the 13th, I am sure of that date. 
Q. You signed here, your signature, on the 13th, too? 
A. Yes. 


Mildred Teiiman, 

called as a witness by the plaintiffs, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Gately: 


186 Q. I see. Now, directing your attention to the 
next day, which is Sunday, do you recall another 
broker coming to your home? A. Yes, that was the day 
that Mr. Moore came. 


Q. Can you tell us what you saw and what you 
187 heard when Mr. Moore arrived on Sunday? A. Yes, 
I can. He came up to talk to Mrs. Van Driesen about 
a contract that he had that he wanted to put across with her, 
but at that time the price was not a price which she would 
agree to accept, that was with the Ridgleys. She wouldn’t 
agree to accept the price that he had for that contract. 


The Witness: And then she told him of a previous con¬ 
tract that she had made with Mr. Kitchens and that was 
outstanding and she told him all about the fact she had an 
exclusive with Mr. Kitchens at that time and that 
188 also she had made this contract with him the day 
before, which she had submitted and they had come 
to an agreement on, that contract had been initialed and 
ready for him to present to his client and to be taken up. 

Now, she told all of that to Mr. Moore on the day that 






he came there and Mr. Moore at that time informed ns 
that he was a lawyer and I was very much interested in 
that and he said, “I am not just a real estate man and I 
know the law.” He said, “Now, if that is the only thing, 
Mrs. Van Driesen,” he said, “is that all that is keeping you 
from signing my contract here if I get my people to come 
up to $23,000?” She said, “Yes.” He said, “Well, if 
that is all, I am a lawyer, I am a graduate lawyer.” 

I asked him, I was so interested in that point and he said, 
“I am a graduate lawyer and I can assure you that you 
are perfectly at liberty to sign this contract and if any¬ 
thing goes wrong, I will take care of it.” 

By Mr. Gately: 

Q. Did she sign his contract? A. After more discussion, 
we discussed it back and forth, a little bit about it, and 
finally she said, “I will initial the contract.” 


189 Q. Now, did Mr. Moore subsequently leave the 
Van Driesen home? A. Yes, she said she wanted to 

keep the contract, though Mr. Van Driesen was ill she 
wanted to submit it to him and let him hear about it 

190 that afternoon when she went to the hospital. 

Q. Did there come a time when Mr. Moore returned? 
A. Mr. Moore said he would be back to get the contract. 
He returned that night about 9 o’clock in the evening. 

Q. What conversation took place? A. At that time, Mrs. 
Van Driesen was very anxious to have the thing settled on 
her house, her mind was so full of so many things. She 
also thought that Mr. Moore had talked very convincingly, 
we thought he was a pretty nice fellow, and she was kind 
of anxious to get his contract through with his people, if 
she could. She told him she would wait up that night at 
any hour for him to come back and bring that contract. 
He said, “It is going to be pretty late.” She said, “We 
don’t care what time it is, we will wait here to hear from 
you if the contract is signed.” 
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Q. Did you hear from Mr. Moore that night? A. We did 
not. 

Q. When was the next time that you personally had a 
conversation with Mr. Moore? A. The next morning I 
called Mr. Moore. We had not heard, we were very anxious 
to hear. I called him for the sole purpose of asking him 
if his folks had signed that contract. 


191 Q. What did he tell you? A. When I asked him 
had it been signed, he said, “No, but I think it is 
going to.” He said, “The folks haven’t seen the house for 
a long time and I am meeting there this evening at 5:30 
for them to see the house, but I feel pretty sure they are 
going to sign up.” 


Q. Now, Mrs. Teitman, later in the day on Monday, 
directing your attention to somewhere around 5 or 5:15, 
vrhat transpired in Mrs. Van Driesen’s home? A. Mr. 
Kitchens arrived with his contract signed, from the 
Bridges, where they accepted the $23,000 on the house and 
he said it was settled, he had his deposit and the house was 
sold to the Bridges. 


192 Q. Now, did Dr. Ridgley arrive at the house that 
afternoon? A. While Mr. Kitchens was standing in 
our hall and w T e were sitting in our living room, Mrs. Van 
Driesen saw Dr. Ridgley come up on the front steps, 
through the window. 


And Mr. Kitchens, who was standing in the hall, went 
to the screen door, stood in the vestibule and engaged in 
conversation with Dr. Ridgley. 

• ••••••*•• 







Q. Did you hear any conversation between Dr. Bidgley 
and Mr. Kitchens? 


* * * He turned right to Dr. Bidgley and said to 
193 him, “Have you signed a contract to buy this house 
for $23,000?’ ’ And Dr. Bidgley said, “No.’’ So then 
after just a few more words that couldn’t amount to any¬ 
thing much, but along the same line, he turned right to us 
and pointed his finger at each one of us, “I call you three 
ladies to witness I have asked Dr. Bidgley in your presence 
if he has signed a contract to buy this house and he has 
answered no.” Then he took each one of us separately, 
“Mrs. Van Driesen, you heard; Mrs. Jackson, you heard; 
Mrs. Teitman, you heard,” we all said, “Yes.” 

Q. What did Dr. Bidgley say or do, if anything? A. 
Nothing. 


Q. Did Dr. Bidgley say anything at that time about his 
having signed a contract? A. Not a word. 

Q. Did he attempt at any time during that period of the 
afternoon to produce a contract? A. Not a thing. 


194 Cross-Examination 
By Mr. Pair: 

196 Q. * * • Do you recall Mrs. Van Driesen saying 
to Mr. Kitchens that he had better get busy because 

she was going to accept the first contract which she re¬ 
ceived? A. No, she said that to Mr. Moore. 

• •••••••** 

197 Q. Did there come a time when Dr. Bidgley stated 
that he had signed the contract? A. I don’t think 

he ever did, I know his wife admonished him very de¬ 
cidedly about why he had put his mouth in to say such a 
thimr as that. 
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202 Vernon Kitchens. 

called as a witness by the defendants, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Gately: 


State your full name, sir. A. Vernon Kitchens. 

Q. You are in the real estate business trading as Atlas 
Realty Company, is that right? A. That is correct. 

Q. You have offices at 412 5th Street, Northwest? A. 
That is correct. 

Q. Directing your attention to on or about August 13, 
1951, were you engaged in the real estate business at that 
time, sir? A. I was. 

Q. Did you have a listing on the home of Mrs. Bessie 
Van Driesen at 1724 Varnum Street, Northwest? 
203 A. I did. 

Q. What type of listing did you have, sir? A. I 
had an exclusive listing, exclusive and sole right to sell 
the property. 

Q. I show you what has been marked as Defendants’ Ex¬ 
hibit No. 1 for identification and ask you, sir, if that is the 
form which your office uses in its regular course of busi¬ 
ness? A. That is right. 

Q. Do you recognize the signature to that contract? A. 
I do. 

Q. Is this the signature of Mr. Lee N. Bridges here? A. 
That is correct. 

Q. Is that the gentleman sitting across the courtroom, 
one of the defendants in this case? A. That is Mr. Bridges. 

Q. Thank you, sir. Did he affix that signature in your 
presence? A. Yes, he did. 

Q. Can you recall what day that was done? A. Well, it 
is dated August 13, so therefore it must have been on 
August 13, I couldn’t— 
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Q. Could you be reasonably sure about that? A. I am 
more than reasonably sure that it was August 13, because 
we always put the date on it. 

204 Q. At the time he signed it, what was the amount 
of the contract, the sales price under the contract? 
A. $22,000. 

Q. What did you do with it after he signed it? A. I took 
it up to the owner. 

Q. The owner, Mrs. Van Driesen? A. Yes, sir. 


Q. Well, just tell me when the alterations were 

205 made, to the best of your knowledge, what was the 
occasion for those alterations being made? A. Well, 

Mr. Bridges had called me from the beach and told me 
that if the owner would not accept his $22,000, would I go 
up there and take the contract and find out what the least 
price was she would accept. That was on Saturday morn¬ 
ing. So I promptly hung up the phone and went up there 
to Mrs. Van Driesen’s house and told her that if she were 
not willing to accept the $22,000, would she specify what 
she was willing to accept. And at that time she said she 
would accept $23,000, but no less. I said, “Well, let us 
change the $22,000 to $23,000 and you can initial the change 
and I will take it back to Mr. Bridges and tell him he will 
have to pay another $1,000 for the place if he gets it. 

Q. Were the alterations made from $22,000 to $23,000 at 
that time ? A. They were made in the contract at that time. 

Q. Did she sign the contract at that time, herself? A. 
She initialed the change from $22,000 to $23,000, Mrs. Van 
Driesen did. 

Q. Did she put her signature on there at the same time? 
A. That is correct. 

Q. When did you next see Mr. Bridges? A. Well, 

206 it was the following Monday when Mr. Bridges was 
supposed to be back from the beach. I went up to 

his house— 
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A. I went up there and presented this contract to him 
and explained to him that Mrs. Van Driesen was unwilling 
to accept the $22,000 which he had formerly offered, but 
she had agreed to take $23,000, which meant that he would 
have to agree to pay another $1,000 on the price of the 
house. So he went into a little huddle with the wife and 
his mother-in-law, and they talked it over and they said, 
“Well, that is the house we want, I guess we won’t let a 
mere $1,000 stand between us,” so he agreed to the price 
and he put his initials to the change. 

Q. All right, sir. Now, what did you do with the contract 
then, did you leave him a copy? A. I did, I am quite sure 
that I left him a copy. 

Q. How many copies were made? A. Three copies. 

Q. What did you do with the other two? A. I took one 
to Mrs. Van Driesen. 

Q. What time was that? A. That was in the afternoon, 
I don’t know the exact time. 


207 Q. Tell us what happened when you got to her 
home. A. Well, I took the contract up there and left 
it with her and told her that my client had agreed to her 
price and that her house was sold. At that time, she tells 
me, she said, “Well, I have signed another contract.” As 
I say, up until that time, I had been laboring under the 
impression that I had an exclusive listing on the place and 
I was quite surprised that she had signed another contract 
in view of the fact that she had already signed the previous 
one. 

Q. Did she tell you who that contract was with? A. She 
said, I believe it was with the Metropolis Realty Company, 
that they had presented it to her. 

Q. Did there come a time while you were talking with 
Mrs. Van Driesen and her sister, did there come a time 
when Dr. Ridgley arrived at the house on Varnum Street? 
A. Yes, he did. 
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Q. What happened then? A. Well, she had told me she 
had signed another contract and she said it had been more 
or less on the order of the one that I had originally brought 
her, offered her a lesser price and she had changed it to 
$23,000 and initialed the change. And she said the people 
hadn’t agreed to accept the $23,000 or hadn’t agreed 
208 to the increased price but they were coming up there 
to look at the house shortly, with a view to looking 
it over further and determining whether or not they would 
be willing to increase the price. 

So about that time, Dr. Ridgley came up the walk. 

Q. Can you identify Dr. Ridgley in court today? A. 
There (indicating). 


The Witness: I went in the house with him, I met him on 
the walk and walked in the house with him. 

By Mr. Gately: 

Q. When you got in the house, what was said, what con¬ 
versation took place? A. Well, I will give you a breakdown 
the best I can recall. I asked him if he were the one who 
had made the offer on the house and he said that he was. 
So I said, or words to that effect, I said, “Well, you under¬ 
stand that your offer wasn’t accepted. Have you agreed 
to the later price, to the increased price?” He evidently 
got the impression I was trying to pressure him into agree¬ 
ing to the larger price, so he said, “No, I haven’t 
209 agreed to anything.” He said, “I came up here to 
look at the house.” He said, “I don’t say that I 
will or that I won’t agree to the larger price; if you don’t 
mind, I’d like to look over the house again before I commit 
myself.” 



c 
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218 Lee N. Bridges, 

called as a witness by the defendants, being first duly 
sworn, was examined and testified as follows: 

220 Cross-Examination 

By Mr. Fickling: 

Q. Mr. Bridges, when did you first submit an offer to 
Mrs. Van Driesen? A. I first submitted an offer to Mrs. 
Van Driesen, at least we drew up the contract on the 13th, 
that was on a Monday. 

Q. And how much was that for? A. That was for $22,000 
with $1,000 down. 

221 Q. Are you sure it was for $22,000? A. Sure, that 
is what I told them to put on there, $22,000. 

Q. You never submitted an offer to Mrs. Van Driesen for 
$21,000? A. No, I did not, no, sir. 

Q. You did not? A. No, sir, just $22,000. 

Q. Do you know of any offer that was submitted for 
$21,000? A. Not of my offers, I don’t know of any others. 

Q. And when did you next see Mr. Kitchens? A. I next 
saw Mr. Kitchens the following Monday when we came up 
from the beach, which I believe, I think, was August 20th. 

Q. What time was that? A. Oh, that was in the neigh¬ 
borhood of, I’d say, around 3 o’clock because we had 
arrived early due to the fact of the feeding of the baby and 
so forth, and I had a previous appointment at the Vet¬ 
erans Administration. 

Q. Where were you living? A. 2124 K Street, Northwest. 
Q. Now, did you accept the counteroffer of Mrs. Van 
Driesen at that time? A. I did, I accepted the counteroffer 
of $23,000 and I was told, if I wanted to accept that 

222 offer, that I would have to initial the contract. 


225 Mr. Crooks: The Court please, during the recess, 

226 counsel were able to agree that we will stipulate for 
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the record that the Bridges settled on this property on 
November 1, 1951, at the Home Title Insurance Company, 
pursuant to the contract which has been admitted as De¬ 
fendants’ Exhibit No. 1. 


297 Ruling 

The Court finds as a fact that she told Mr. Moore 
at that time that there was another contract out and, in 
substance, that the one who got there first was going to 
get it, that her price was $23,000. And I assume that, in 
view of the health of her husband, time had become of the 
essence; in fact, I find that it was of the essence. The 
Court finds as a fact that she told him that she was anxious 
to get this thing settled and would wait until she received 
a call. 

The testimony is and the Court is quite convinced that 
Dr. and Mrs. Ridgley were out of town, that they did not 
come back to Washington until Sunday, that Mr. Moore 
did attempt to reach them and wasn’t successful until 
approximately 11 o’clock at night. He did see them. 

Now, in the meantime, he had done an unusual thing, he 
had had Mrs. Van Driesen sign this Plaintiff’s Exhibit 
No. 1. When one looked at it first in this pleading, 

298 one would almost gain the impression it was a 
completed contract. He has testified that he is a 

law graduate of Howard University Law School. He used 
a word of art. He said that when he went back and Mrs. 
Van Driesen refused to sign it, he told her to go ahead and 
sign it and that would constitute a counteroffer, which is 
exactly what it is. It is not the approval in the final form 
as has been argued, that by signing it and by the initials, 
it ipso facto and of that moment became a binding con¬ 
tract, because it was conditioned; it was conditioned, first, 
that Mr. Moore knew there was another competing com¬ 
pany; that almost inferred from his legal training it was 
an exclusive listing; that time was important, and that she 
wanted to know if the counteroffer was accepted. 
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Now, strange as it may seem on liis part, while a fluent 
real estate agent, apparently an aggressive one, when he 
got the counteroffer initialed on Sunday night, whether it 
be 11, 11:30 or 12 o’clock, and with the telephone in Dr. 
and Mrs. Ridgley’s home, he did not bother to call Mrs. 
Van Driesen until the next morning. How that contrasts 
with the action of Mr. Kitchens, who was the other real 
estate agent. 


299 Now, there is a conflict in the testimony. The tes¬ 
timony on Mr. Moore’s part is that he telephoned 

the sister of Mrs. Van Driesen and told her that he had the 
signed contract. She has appeared, subjected herself to 
cross-examination, and said that she did not receive the 
call but she in fact called Mr. Moore to know if the contract 
had been signed and he said in substance, “not yet but he 
thought that it would be, that the parties wanted to make 
another inspection.” Then there is testimony that he 
called back and said that they would be down at 5:30 p.m. 

Now, one of the key pieces of testimony in this case are 
two words; they may not make a big impression but I 
think like a straw they show which way this wind is blow¬ 
ing, and those two words are the words “needle point.” 
There is testimony in this case by Mrs. Van Driesen that 
she had covered the dining room chairs with what the 
ladies call needle point, which is a very skillful type of 
perhaps ultimate sewing or some form of stitching. It 
takes considerable time and skill and one doesn’t usually 
cover dining room chairs with needle point, but 

300 when one does, one must place tremendous value on 
it. Now, the testimony on Mrs. Ridgley’s part was 

that she was going back to examine not the house but to 
examine the furniture and especially the dining room fur¬ 
niture because she thought she might need some additional 
pieces. Mrs. Van Driesen on the stand very quickly, and 
the Court felt truthfully, said, “Why, that was farthest 
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from my mind, I took that dining room suite and I still 
have it and I needle-pointed the chairs.” 

I point to that because the Court finds as a fact that 
Dr. and Mrs. Ridgley were not going back on the day of 
the 19th of August, 1951, to negotiate for furniture, but 
they were going back to make a re-examination of that 
house. 

There is testimony from Dr. Drew that Mr. Moore told 
him that he didn’t think the house was worth $23,000 and 
unquestionably they were going back to verify, in their 
minds, its value again. And with the close point of two 
ladies’ testimony, one witness saying that she needle- 
pointed the dining room chairs and the other saying that 
she was going back to buy the dining room suite, this Court 
would side with the proposition that one who went to that 
trouble wouldn’t be likely to sell a thing as personal as 
the needle point. 


Excerpt from Court's Ruling on Motion for New Trial 

312 Mr. Fickling: Do I understand there is no special 
finding that Mr. Moore or the Metropolis Realty 
Company was agent of either one of the parties? 

The Court: The Company was technically the agent of 
the seller. Now, when I used the expression on page 8: 

“Mr. Moore’s part as the agent for the plaintiff becomes 
quite important,” 

if we use the word “agent” in its technical, legal sense, he 
was not that. He was the employee of Metropolis and this 
lady had listed with them, the same as she listed with other 
competing real estate company this property for sale. The 
interesting point is why he, with $1,200. in his hands, 
didn’t pick up the telephone and call that night, while Mrs. 
Van Driesen was waiting. His waiting until late the next 
day seems to be the fatal act that lost the case for your 
side.” 
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330 Plaintiffs Exhibit No. 1 

Filed August 12, 1053 
SALES CONTRACT 
Metropolis Realty & Investment Co. 

CA 3825-51 

Received from Garrett V. Ridgley and Mollye S. Ridgley 
a deposit of one thousand Dollars ($1,000.00) (Check) to 
be applied as part payment of the purchase of Lot 35 & 36 
in Square 2644, with improvements thereon known as No. 
1724 Varnum Street, N. W. in the District of Columbia, upon 
the following terms of sale: 

Total price of property Twenty-three (M.S.R.) Thousand 
Dollars ($23,000.00)) (B.V.) 

The purchaser agrees to pay Six Thousand Dollars 
($6,000.00) cash at the date of conveyance, of which sum 
this deposit shall be a part. 

The purchaser is to take title subject to, a first deed of 
trust secured on the premises of Seventeen (M.S.R.) Thou¬ 
sand Dollars ($17,000.00) (B.V.) due., 

19 ...., bearing interest at the rate of 5 per cent per annum, 
payable One hundred twenty dollars ($120.00) per month 
or more at the option of the purchaser to run until paid. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

The property is sold free of encumbrance except as afore¬ 
said ; title is to be good of record and in fact; otherwise said 
deposit is to be returned and sale declared off at the option 
of the purchaser, unless the defects are of such character 
that they may readily be remedied by legal action, but the 
seller and agent are hereby expressly released from all lia¬ 
bility for damages by reason of any defect in the title. La 
case legal steps are necessary to perfect the title, such ac¬ 
tion must be taken by the seller promptly at his own ex¬ 
pense, whereupon the time herein specified for full settle- 
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ment by the purchaser will thereby be extended for the 
period necessary for such prompt action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes issued by the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment there¬ 
for has been levied or not, shall be paid by the seller or al¬ 
lowance made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, including those for purchase 
money trust if any, are to be at the cost of the purchaser; 
provided, however, that if upon examination the title should 
be found defective the seller hereby agrees to pay the cost 
of the examination of the title and also to pay to the agent 
herein a commission hereinafter provided for just as though 
the sale had actually been consummated and all the terms 
of this contract complied with. 

Within thirty (30) days from the date of acceptance 
hereof by the owner, or as soon thereafter as a report on 
the title can be secured if promptly ordered, the seller and 
purchaser are required and agree to mate full settlement 
in accordance with the terms hereof. If the purchaser shall 
fail so to do, the deposit herein provided for may be for¬ 
feited at the option of the seller, in which event the pur¬ 
chaser shall be relieved from further liability hereunder, 
or without forfeiting the said deposit the seller may avail 
himself of any legal or equitable rights which he may have 
under this contract. In the event of the forfeiture of the 
deposit, the seller shall allow the agent one-half thereof as 
a compensation for his services to him. 

Settlement is to be made at the office of Metropolis Realty 
and Investment Co. or at the Title Company searching the 
title, and deposit with the Title Company or with Metropo¬ 
lis Realty and Investment Co. of the purchase money, the 


i 
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deed of conveyance for execution and such other papers 
as are required of either party by the terms of this con¬ 
tract shall be considered good and sufficient tender of per¬ 
formance of the terms hereof. 

Seller agrees to execute the usual special warranty deed. 

Seller agrees to give possession at time of settlement, and 
in the event he shall fail so to do he shall become and be 
thereafter a tenant by sufferance of the purchaser and 
hereby waives all notice to quit, as provided by the laws 
of the District of Columbia. (Strike one of the two fore¬ 
going sentences.) 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded 
is assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affect¬ 
ing the property at the date of the settlement of this con¬ 
tract shall be complied with by the seller and the property 
conveyed free thereof. This provision shall survive the 
delivery of the deed hereunder. 

The seller agrees to pay to Metropolis Realty and Invest¬ 
ment Co., his agent, commission amounting to $1150.00 
(B.V.) and the Title Company, or the Real Estate Office, 
through which settlement is made is hereby authorized and 
directed to make deduction of and the aforesaid commission 
from the proceeds of the sale and to make payment thereof 
to the said agent. Entire deposit to be held by Metropolis 
Realty and Investment Co. until settlement hereunder is 
made. 

The principals to this contract mutually agree that it shall 
be binding upon their respective heirs, executors, admin¬ 
istrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
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conditions, statements or representations, oral or written, 
not herein contained. 

Seller warrant that the roof is in excellent condition. 

Metropolis Realty and Investment Company 
By: N. P. Moore 
Agent. 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
onr contract. 

Mollye S. Ridgley 
Garrett V. Ridgley 
Purchaser. 

Bessie Van Driesen 
Seller. 

August 18,1951 

Insurance — Loans — Property Management — Sales 
1713 North Capitol Street Washington 2, D. C. 

DEcatur 3142 

339 Defendant's Exhibit No. 2 

Filed Oct. 22, 1953 
Civil Action 3825-51 

Sales Contract 
Atlas Realty Co. 

412 Fifth Street, N. W. Washington 1, D. C. 

STerling 7368 

Received from Lee N. Bridges a deposit of One Thousand 
Dollars ($1,000.00) to be applied as part payment of the 
purchase of Lot 35 & 36 in Square 2644, with improvements 
thereon known as No. 1724 Varnum Street, N. W. in the 
District of Columbia, upon the following terms of sale: 

Total price of property (Twenty-three Thousand (B.V.) 
Dollars ($23,000) (L.N.B.) 

The purchaser agrees to pay Cash above first trust ... . 

.Dollars ($.) cash at the date of 

conveyance of which sum this deposit shall be a part. 
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The purchaser is to give a first deed of trust secured on 
the premises of $18,000.00 (B.V.) (L.N.B.) Dollars ($18,- 
000.00) (B.V.) (L.N.B.) due until paid bearing interest at 
the rate of 5 per cent per annum, payable $130.00 per month, 
including interest, with privilege of making larger pay¬ 
ments. Purchase price includes kitchen range, refrigerator 
and screens now on premises. 

The balance of deferred purchase money is to be secured 

by a.deed of trust on said property, to be paid 

in monthly installments of.Dollars 

($.) or more, including interest at the rate of 

. per cent per annum, each installment when so 

paid to be applied, first, to the payment of interest on the 
amount of principal remaining unpaid and the balance 
thereof credited to principal. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

The property is sold free of encumbrances except as 
aforesaid title is to be good of record and in fact, subject, 
however, to covenants, conditions, and restrictions of rec¬ 
ord, if any; otherwise said deposit is to be returned and sale 
declared off at the option of the purchaser, unless the de¬ 
fects are of such character that they may readily be reme¬ 
died by legal action, but the seller and agent are hereby ex¬ 
pressly released from all liability for damages by reason 
of any defect in the title. In case legal steps are necessary 
to perfect the title, such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt 
action. 

Bents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes issued by the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com- 
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pleted prior to the date hereof, whether assessment there¬ 
for has been levied or not, shall be paid by the seller or al¬ 
lowance made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, including those for purchase 
money trust if any, are to be at the cost of the purchaser; 
provided, however, that if upon examination the title should 
be found defective the seller hereby agrees to pay the cost 
of examination of the title and also to pay to the agent here¬ 
in a commission hereinafter provided for just as though the 
sale had actually been consummated and all the terms of 
this contract complied with. 

' Within 90 days from the date of acceptance hereof by the 
owner, or as soon thereafter as a report on the title can 
be secured if promptly ordered, the seller and purchaser 
are required and agree to make full settlement in accord¬ 
ance with the terms hereof. If the purchaser shall fail 
so to do, the deposit herein provided for may be forfeited 
at the option of the seller, in which event the purchaser 
shall be relieved from further liability hereunder, or with¬ 
out forfeiting the said deposit the seller may avail himself 
of any legal or equitable rights which he may have under 
this contract. In the event of the forfeiture of the deposit, 
the seller shall allow the agent one-half thereof as a com¬ 
pensation for his services to him. 

Settlement is to be made at the office of Atlas Realty Co. 
or at the Title Company searching the title, and deposit 
with the Title Company or with Atlas Realty Co., of the 
purchase money, the deed of conveyance for execution and 
such other papers as are required of either party by the 
terms of this contract shall be considered good and suffi¬ 
cient tender of performance of the terms hereof. 

Seller agrees to execute the usual special warranty deed. 

Owner occupied—possession at settlement. 

Seller agrees to give possession at time of settlement, 
and in the event he shall fail so to do he shall become and 
be thereafter a tenant by sufferance of the purchaser and 
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hereby waives all notice to quit, as provided by the laws of 
the District of Columbia. (Strike one of the two foregoing 
sentences.) 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affect¬ 
ing the property at the date of the settlement of this con¬ 
tract shall be complied with by the seller and the property 
conveyed free thereof. This provision shall survive the 
delivery of the deed hereunder. 

The seller agrees to pay to Atlas Realty Co., his agent, a 
commission amounting to $., and the Title Com¬ 

pany, or the Real Estate Office, through which settlement 
is made is hereby authorized and directed to make deduc¬ 
tion of the aforesaid commission from the proceeds of the 
sale and to make payment thereof to the said agent. Entire 
deposit to be held by Atlas Realty Co., until settlement here¬ 
under is made. 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 


Atlas Realty Co. 


Agent 
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We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be our 
contract. 

August 20,1951 
Lee N. Bridges 
Purchaser. 

Bessie Van Driesen 
Seller. 

Property is to be conveyed in the name of Lee N. Bridges, 
Catherine B. Bridges, Wife and May T. Baker, jointly. 


BRIEF FOR APPELLEE. BESSIE VAN DRIESEN 


IN THE 


United States Court of Appeals 

District of CoLumhi 

Foe the District of Columbia 


to C 


ui-\ j 


! /] •' ’ 
it U 


No. 11,944 




c --v r.- 
•- t; 


Garrett V. Ridgley, Mollye S. Ridgley, Appellants, 


v. 

Bessie Van Driesen, et al., Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


J. George Gatley, 

James J. Gorman, Jr., 

416 5th Street, N. W., 
Washington, D. C., 
Attorneys for Appellee, 
Bessie Van Driesen. 


or Bysox S. Adams. Wasszxotox. D. C. 


CO 



STATEMENT OF QUESTIONS PRESENTED 

The questions are correctly stated by Appellants. 


Statement of Facts 


INDEX 


Page 
. 1 


Arguments and Authorities: 

Point I: 

The question as to whether the Court erred in hold¬ 
ing that no valid contract for the sale of real 
estate had been made between Appellants and 
Appellee, Van Driesen, and dismissing the action 
of plaintiffs . 2 

Point II: 

The question as to whether Appellants were 
charged with knowledge of instructions given by 
Appellee, Van Driesen, to the Agent, Moore.... 3 

Conclusion . 4 


CITATIONS 

Wittlin v. Giacalone, 84 U.S. App. D.C. 140. 

Brill v. Mushinsky, 90 U.S. App. D.C. 132. 

Nat. Met. B. & L. Ass’n. v. Brahan, 193 U.S. 635, 48 L. 

Ed. 823 . 

Clarke v. Havard, 36 S.E. 837 (Ga.). 















IN THE 


United States Const of Appeals 

Fob the District of Columbia 


No. 11,944 


Garrett V. Ridgley, Mollye S. Ridglby, Appellants, 


v. 

Bessie Van Driesen, Lee N. Bridges, Catherine Bridges, 
May T. Baker, Alfred B. Baker and Hugh L. Teitman, 

Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE. BESSIE VAN DRIESEN 


STATEMENT OF FACTS 

This is an appeal from a judgment for the Appellee, 
Bessie Van Driesen, and the other above-named defendants 
below, in an action by Appellants for specific performance, 
or, in the alternative for damages, for alleged failure to 




2 


perform a contract of sale of real estate located in the 
District of Columbia. 

Appellee, Van Driesen, had given to Atlas Realty Co. 
an exclusive listing to sell her home at 1724 Varnum Street, 
N. W. (Jt. App. 30b & 42). On Sunday, August 19, 1951, 
one Mr. Moore, a salesman with Metropolis Realty and 
Investment Company, submitted to Mrs. Van Driesen, on 
behalf of Appellants, an offer to purchase said property 
for the sum of $21,000.00 (P’s Exh. 1). He was informed 
that the lowest price acceptable was $23,000.00, and also 
that the Atlas Realty Co. had an exclusive listing and had 
been given a contract for the sale of said property to de¬ 
fendants below, Lee N. Bridges, Catherine Bridges and May 
T. Baker for the sum of $23,000.00 (Def. Exh. 2) (Jt. App. 
31). Mr. Moore changed the proposed contract of Appel¬ 
lants to $23,000.00 and had Appellee, Van Driesen, initial 
the same as a counter-offer (Jt. App. 22). He was informed 
at this time that another contract was pending and that the 
first one to be returned to her would be accepted, time being 
of the essence (Jt. App. 25 & 35) (Court’s findings of fact, 
Jt. App. 47). 

The Bridges contract was returned, accepted by Bridges, 
to Appellee, Van Driesen, on Monday, August 20, 1951, at 
approximately 5:00 P.M. (Jt. App. 8). At that time 
Appellants had not accepted the counter-offer made to them 
and there was no binding contract between Appellants and 
Appellee, Van Driesen (Jt. App. 9, Findings of Fact No. 
6 and Conclusion of Law No. 3) and (Jt. App. 48 & 49). 

ARGUMENT AND AUTHORITIES 
Point I 

The question as to whether the Court erred in holding 
that no valid contract for the sale of real estate had been 
made between Appellants and Appellee, Van Driesen, and 
dismissing the action of plaintiff. 

The sole question presented here is whether the Court 
erred in finding as a fact that no valid and binding contract 
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was in existence for the sale of premises 1724 Vamnm 
Street, N. W. between Appellants and Appellee Van 
Driesen, at the time the accepted contract of Bridges and 
Baker, defendants below, was delivered to Mrs. Van Driesen 
on Monday, August 20, 1951, at approximately 5:00 P.M. 

This case was tried before the Court below, without a 
jury, and the law is too well settled to burden this Honor¬ 
able Court with citation of authorities that unless the Trial 
Court, sitting as the trier of the facts, acts arbitrarily or 
abuses its discretion in making its findings of facts, such 
findings will not be disturbed on appeal. In this connection 
attention is respectfully invited to the Ruling of the Court 
(Jt. App. 9—Finding of Fact 6), (Jt. App. 48 & 49, begin¬ 
ning with 2nd paragraph on Page 48). It is evident on this 
point that the Trial Court very carefully and meticulously 
considered all the evidence before it, the facts surrounding 
the evidence, and the testimony and demeanor of the wit¬ 
nesses before reaching its decision and making findings 
of fact. 

Point 2 

The question on this point, as to whether Appellants were 
charged with knowledge of instructions given by Appellee, 
Van Driesen, to the salesman, Moore, is raised on the 
assumption that Moore was, in fact, the agent of said 
Appellee, and not in any way a representative or agent of 
the Appellants. In the first instance, we respectfully sub¬ 
mit that if this Honorable Court affirms the lower Court on 
the first point raised by Appellants, there is no need to 
consider their second point. 

We respectfully submit that Moore was a mere middle¬ 
man, attempting to bring two parties together and was 
to receive a commission from the Seller. Neither Mr. 
Moore, nor his company, Metropolis Realty and Investment 
Company, had a listing to sell Appellee’s real estate (Jt 
App. 7 & 8—Findings of Fact 1). Appellants made an 
offer, through Mr. Moore, to purchase premises 1724 



Varnum Street, N. W. (Jt App. 8—Findings of Fact 4) 
and received from Mr. Moore, their representative, Appel¬ 
lee’s counter-offer. Under these circumstances Appellants 
were charged with knowledge of any instructions to Moore 
relevant to the manner of accepting said counter-offer. 
Further, the Trial Court inferred from the evidence, and 
held, and properly so, that Appellants actually knew the 
terms of accepting the counter-offer (Ruling, Jt. App. 47, 
48 & 49). 

The cases of Wittlin v. Giacalone, 84 U.S. App. D.C. 
140, and Brill v. Mushinsky, 90 U.S. App. D.C. 132, both 
cited by Appellants, can be distinguished from the present 
case in that in both of said cases the Trial Court found 
as a fact, and by ample evidence, that the Broker was 
Seller’s Agent. The fact that the contracts, in evidence 
in those cases, referred to the Broker as Agent of Seller 
was only evidence tending to prove that fact. 

The United States Supreme Court, in the case of Nat. 
Met. B. & L. Ass’n. v. Brahan, 193 U.S. 635, 48 L. Ed. 823, 
held, “Whether one is the agent of another depends not on 
any mere paper recital, but on what he actually does . . .”. 
And, in Clarke v. Havard, 36 S.E. 837 (Ga.), the Court 
held one to be the agent the Lender despite the execu¬ 
tion by the Borrower of a paper purporting to create such 
person his agent, stating, “The law cares nothing about the 
form of a transaction, but characterizes it according to its 
substance and results.”. 

CONCLUSION 

For the reasons set forth above it is respectfully sub¬ 
mitted that the Trial Court did not err in applying the 
law, based on its findings of fact as the trier of the facts, 
and the judgment of the Trial Court should be affirmed. 

Further, Appellants made no attempt, at the trial of the 
case, to prove any damages to the extent that no testimony 
was offered in this respect. Neither did Appellants attempt 
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to prove or show that Bridges and Baker, defendants 
below, were not bona fide purchasers for value without 
notice. These matters were apparently abandoned by 
Appellants in the trial below, therefore, the questions 
raised in this appeal should be considered as moot. 

Respectfully submitted, 

J. George Gatley, 

James J. Gorman, Jr., 

Attorneys for Appellee, 
Bessie Van Driesen. 
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1. The trial judge should have compelled the Govern¬ 
ment to turn over to appellant written statements of the 
witnesses who were testifying during the course of the trial 
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2. Appellant was denied a fair trial and the right to 
confront witnesses guaranteed by the Sixth Amendment 
when the informer Brooks was not called by the Govern¬ 
ment and the court compounded the error when he refused 
to instruct the jury that the acts of Brooks should be viewed 
with scrutiny and when he refused to instruct the jury 
that the failure of the Government to call the informer 
raises a presumption that if he were called, his testimony 
would be unfavorable. 
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Nathaniel Simmons, Gladys Simmons, Appellants 


v. 

United States of America, Appellee 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF ON BEHALF OF APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of conviction in the 
court below. Appellant Nathaniel Simmons was convicted 
on counts 1 through 6, counts 10 through 12. Gladys 
Simmons was convicted on counts 7 through 9, counts 10 
through 12. All counts related to the illegal sale, transfer 
and possession of narcotics. Notice of appeal was timely 
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filed. This being a final order of the United States District 
Court for the District of Columbia, jursidiction is vested 
in this court. 


STATEMENT OF THE CASE 

The Government, in support of counts 1 through 9, 
called to the witness stand one Officer Hood who testified 
that he was on the Narcotic Squad. Hood testified that in 
his employment was a drug addict named Brooks, also 
known as ‘ 1 Mouse’’ (Ap. 17). Hood testified that he 
searched Brooks and gave him $15 on January 20 (Ap. 12). 
In Hood’s presence Brooks made a phone call (Ap. 12). 
Hood then drove Brooks to the corner of 7th and Eye 
Streets, N. W. (Ap. 12-13). Hood testified that he stood 
some ten feet away from Brooks when a Cadillac drove 
up (Ap. 13). Hood testified that a driver rolled down 
the window and handed Brooks a package (Ap. 13). Hood 
testified that Brooks then handed the driver the money. 
Hood testified later that Brooks was then searched and 
turned over certain capsules to him which were analyzed 
and were found to contain heroin hydrochloride. 

Hood testified that on the date of January 27, 1933, he 
met Brooks at 8:45 in the 1300 block of 11th Street, N. W. 
(Ap. 13). Hood testified he searched Brooks and took 
all his personal belongings and gave him $18.75 and pro¬ 
ceeded to 6th and Eye Sts., N. W. Hood testified that a 
car drove up and there was another exchange (Ap. 14). 
Hood testified it was the same man who drove up on the 
20th and identified him as the appellant Nathaniel Simmons 
and that when he searched Brooks he had 15 capsules 
which, when analyzed later, were found to contain heroin 
hydrochloride. 

Hood testified that on February 24 he met Brooks at 
12:30 A.M. (Ap. 15) and that he gave him $15.00 (Ap. 
15). Hood testified he drove Brooks to 5th and Eye 
Streets, N. E. and at 1 A.M. appellant Gladys Simmons 
walked up to Brooks and gave him 10 capsules for Brooks’ 
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money (Ap. 16). Hood admitted on cross-examination 
that Brooks was a dope addict. Hood testified further 
that prior to the phone call, Hood had never seen the 
appellant Nathaniel Simmons. Hood testified on cross- 
examination that on the date of January 20, that Nathaniel 
Simmons’ car was at the Northeast corner and he was on 
the Southwest corner. In response to questioning as to 
where Brooks was, he testified that whenever he was on 
the street he looked for Brooks (Ap. 19). Hood testified 
that on January 20, he took Brooks to his home for lunch 
(Ap. 19). On cross-examination, with regard to the date 
of January 27, Hood testified that he gave $18.75 to 
Brooks and that he witnessed the exchange of this money 
for capsules later identified as heroin hydrochloride. On 
cross-examination as to the date of February 24, Hood 
reiterated that he gave $15 to Brooks and set a meeting 
for a quarter to one in the morning. Hood testified that 
he saw the exchange between Gladvs Simmons and Brooks. 
(Ap. 22-3). Hood testified that he applied for an arrest 
warrant on the 26th of February (Ap. 24). Hood testi¬ 
fied that although lie knew the trial would start some 4 
or 5 days prior to its commencement, he had not gone to 
Brooks’ house and searched for him (Ap. 24-5). The 
appellant moved to dismiss counts 1, 2 and 3 and the Gov¬ 
ernment acquiesced and dismissed these counts as to 
Gladys Simmons in open court. Appellants’ counsel made 
demand during the trial for the written statement of 
Officer Hood, which request was denied. In support of 
appellants’ defense. Elizabeth Simmons, mother of Nathan¬ 
iel Simmons, testified that on the crucial date January 
20, 1953, she and both appellants went to the Inaugural 
parade. Mrs. Simmons testified that they watched the 
parade from the Pennsylvania Avenue side of Kami’s De¬ 
partment Store. She testified that they witnessed the pa¬ 
rade for several hours leaving the parade about 6 o’clock 
that night. Gladys Simmons corroborated this (Ap. 27-30). 
Gladys Simmons denied ever knowing Brooks, known as 
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“Mouse” (Ap. 29). Gladys Simmons denied ever being 
in the neighborhood of 5th and Eye Sts. at 10 o’clock on 
January 20 (Ap. 29). Gladys Simmons testified that a 
Bruce and Louise Taylor boarded at their home (Ap. 29- 
30). Gladys Simmons testified that when the police knocked 
and searched their home on the 27th of January, Bruce 
and Louise Taylor rushed out of the house (Ap. 32). 
Gladys Simmons testified that the marihuana and narcotic 
capsules which were found in her home did not belong to 
her or her husband but apparently belonged to the roomers, 
Bruce and Louise Taylor. The case was submitted to the 
jury and a verdict of guilty was returned. This appeal 
follows. 

STATEMENT OF POINTS 

1. The trial judge should have required the written 
statements of the Government witnesses to be made avail¬ 
able to appellant. 

2. The appellant was denied a fair trial in the right 
to confront witnesses as guaranteed by the Sixth Amend¬ 
ment which error was compounded when the trial judge 
refused to instruct the jury that the acts of the informer 
Brooks should be reviewed with scrutiny and refused to 
instruct the jury that the failure of the Government to 
call Brooks, a witness peculiarly available to them, which 
would raise the inference that if he were called his 
testimonv would be unfavorable. 

ARGUMENT 

1. The trial judge should have allowed appellant’s coun¬ 
sel to inspect the written statement of Government witness 
after he had testified. After the policeman had completed 
his direct examination, on cross examination appellant’s 
counsel ascertained that he had signed certain statements. 
Appellant’s counsel requested the right to inspect this 
written statement (Ap. 25-26). The court refused to 
allow this inspection unless a foundation could be laid 
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(Ap. 26). It is to be noted that this ruling of the trial 
judge was prior to the ruling of this Court in Fryer v. 
United States where this court held that an accused is 
entitled to inspect the written statement of a Government 
witness in advance of trial so that he will not be surprised. 
Appellant’s counsel renewed his demand to inspect the 
statement in which counsel urged upon the court the 
liberal construction of the Bowman Dairy case. The 
court overruled counsel’s motion but this Court in Fryer 
v. United States at a subsequent time adopted coun¬ 
sel’s argument and held that the liberal construction of 
the Bowman Dairy case should prevail. We ask this Court 
to remand this cause in conformity with the ruling in the 
Fryer case and direct the United States Attorney to pro¬ 
duce for our inspection the written statement of Hood and 
the written statement of Brooks. 

2. The appellants were denied the right to confront wit¬ 
nesses guaranteed by the Sixth Amendment and this error 
was compounded when the trial judge refused to charge 
that the acts of Brooks should be viewed with scrutiny 
and declined to instruct the jury that the failure of the 
Government to call Brooks would justify the jury in 
inferring that if he were called his testimony would be 
unfavorable. 

This case involves a novel question as to whether the 
Government in fairness is entitled to sustain a conviction 
in a narcotics case where the penalties are most severe; 
when they do not call the informer and drug addict who 
was involved in the sales but call a policeman who stands 
some 15 to 20 feet away from the transaction and who 
testifies as to not only what he saw but testifies as to the 
acts and statements of the informer who is not available 
and who is not subject to cross examination. This we 
submit is a denial of fundamental fairness guaranteed by 
the due process provisions of the Fourteenth and Fifth 
Amendments. In this case, in counts 1 through 9, all sales 
and transfers are made from the appellants to the informer 
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Brooks. Officer Hood, a member of the Narcotics Squad, 
testified that he was working in close contact with Brooks 
and that Brooks was a dope addict. Hood testified that 
prior to the dealings of Brooks with appellants lie had 
never heard of appellants. Hood testified that Brooks 
would call up the appellants, that he did not hear the con¬ 
versation but that appointments would be made. The 
record shows that on numerous dates Brooks and Hood 
worked together and indeed their contact was so close 
that on one occasion Brooks ate dinner at the home of 
Hood (Ap. 19). Brooks, also known as “Mouse”, was 
not produced at the trial. The record shows that the Gov¬ 
ernment made no real effort to obtain Brooks for while 
they knew some four or five days prior to the commence¬ 
ment of the trial that the trial would begin, they made no 
effort to post a watch or go to Brooks’ home in order to 

arrest him. When this Court determines the validity of 

•> 

counts 1 through 9 and examines the testimony of Officer 
Hood it will be seen that in each and every transaction 
Hood puts in evidence inferentiallv the acts and conversa¬ 
tions of Brooks. Hood testifies of phone conversations 
made from Brooks to appellants. Hood puts in evidence 
the meetings of Brooks and appellants. It would seem 
that simple justice dictates that since all the sales and 
transfers were made to Brooks that appellants’ counsel 
have the right to examine Brooks, a known drug addict. 
Appellants initially contend that the failure of the Gov¬ 
ernment to call Brooks violated the Sixth Amendment and 
since his acts and conduct permeate the whole case, it 
would be manifestly unjust to allow this conviction to stand 
when the appellant has been denied the right to cross 
examine Brooks. In In United States v. Douglas , 155 F. 
2nd 594, a conviction was reversed where during the course 
of the criminal trial, an affidavit of one witness was sub¬ 
mitted to the jury. This affidavit had a bearing upon the 
guilt or innocence of the defendant. In this case all the 
jury received as to the acts and conduct of Brooks came 
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through the mouth of a police officer whose credibility could 
not be shaken as the drug addict’s testimony would be 
when subjected to cross examination. What the Govern¬ 
ment had done here is avoid the procedure which is 
invariably done in trials of this type and that is they have 
utilized the informer in securing the indictment but thev 
have eliminated him during the course of the trial by call¬ 
ing some police officer who allegedly testifies to what he 
sees and observes. Jn United States v. Pagano , 202 F. 2nd 
S04, the court rejected an instruction that the testimony 
of an informer is incredible as a matter of law. It mav 
well be that the Government, as demonstrated by this case, 
is now seeking to sustain convictions in narcotic’s cases by 
utilizing informers in the sale and transfer of the drug 
and then eliminating the informer at the time of trial. 
We submit this as unfair and violates the language of the 
dissenting opinions of Onlee v. United States, 72 Supreme 
Court Reporter 967. Assuming for the sake of argument 
the Government could sustain this conviction without call¬ 
ing Brooks, it was certainly incumbent upon the trial 
judge to instruct the jury that the acts of Brooks or the 
acts of informers should be viewed with scrutiny. Ac¬ 
cordingly appellants’ counsel made the following request 
of the court (Ap. 33): 

“Mr. Ahern: I recognize that although they have 
not called the witness Brooks, I feel that his testimony 
permeates this whole case, and is inter-twined with 
the testimony of Hood, so I would ask your Honor to 
give the abstract instruction that, even though there 
has been no testimony, that the acts and testimony of 
informers are to be viewed "with scrutiny. 

The Court: I will deny that, sir, because we haven’t 
got their testimony. 

Mr. Ahern: We haven’t got their testimony, but I 
think Officer Hood inferentially puts a lot of Brooks’ 
actions into evidence, your Honor. 

The Court: I will deny that.” 
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It is well accepted in this Court of Appeals, as held in 
the Egan v. 17. S., (7)2 App. D.C. 384) that testimony of in¬ 
formers should be viewed with scrutiny and care. It is 
true that Brooks was not called as a witness and hence his 
testimony was not in evidence but Officer Hood, bv his 
testimony, put in evidence all the actions of Brooks. Even 
if this Court were to come to the conclusion that in this 
case it was not necessary for the judge to instruct that 
Brooks’ testimony should be viewed with suspicion and 
care, since the testimony of Hood and all the evidence 
showed that Brooks was an informer, the court should have 
been told, in abstract language, that the acts, and conduct, 
and testimony of informers should be very closely scruti¬ 
nized, as this Court held in Gassenheimer v. United States 
(20 App. D.C. 432): 

“Where one or more of the facts essential to con¬ 
viction depend upon the evidence of detectives espe¬ 
cially employed to procure evidence of crime, it is 
eminently proper for the court to call the attention of 
the jury in some way to the possible bias or prejudice 
of such witness, as compared with those who are 
apparently impartial and disinterested.” Citing 
Lorenz v. United States . 24 App. D.C. 337. 

The court also refused to instruct the jury that since 
the witness Brooks was peculiarly available to the Gov¬ 
ernment, the failure of the Government to produce him 
leads to the inference that his testimony would have been 
unfavorable (Ap. 33). 

“Mr. Ahern: I would also ask—I recognize that 
these instructions are written under the rules, but 1 
would ask your Honor to instruct that if a witness 
is peculiarly available to one side, and that side does 
not have him here— 

The Court: I think it is a good rule, but is there 
any evidence in the world that this person is peculiarly 
available ? 
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Mr. Ahern: Well, your Honor, with all the powers 
of the government, if they wanted you or I, they 
would have us here in the morning.” 

Since the testimony is that Brooks was a paid informer 
and worked in close contact with the main Government 
witness Hood, it is certainly not unreasonable to denomi¬ 
nate him as a Government witness and peculiarly available 
to the Government. The record does not bear out the 
Government contention that thev made every effort to 
obtain Brooks for four or five days prior to the trial. 
They had no man stationed outside his house waiting for 
him. The Government made just no effort to produce 
Brooks for thev felt thev could make their case without 

V * 

him. They have achieved three distinct advantages over 
the appellants in doing so: 

1. They deprived appellants’ counsel of the right to 
cross examine Brooks. Frank Waterhouse v. Rocky Island 
Alaska News Co., 97 F. 466. 

2. The judge refused to instruct the jury that his acts 
and conduct should be viewed with scrutiny. See Baltic 
Oil Co. v. U. S., 50 F. 2d 257. 

3. The judge refused to instruct the jury that he was 
peculiarly available to them and hence their failure to call 
him would raise an unfavorable inference in law. 

AVe feel that all these put together certainly was not fair 
to the appellants. They have received long sentences based 
largely and entirely on what transpired between appellants 
and Brooks and yet Brooks was not called. In cases of 
this type, where addicts are necessary to make the case 
and will often lie and pervert facts in order to obtain 
money with which to buy more drugs, it seems that orderly 
criminal procedure dictate that the Government be required 
to call the informer rather than to call a policeman who 
merely watches and who is unable to testify as to con¬ 
versations between the informer and the appellants or as 



10 


to what actually transpired between the informer and the 
appellants. What would be the situation in this case if 
Brooks were called and he were to say that appellants 
were not the individuals he obtained the drugs from? The 
defense was mistaken identity. Certainly in support of 
this defense we should have had the right to cross examine 
Brooks. To allow this conviction to stand would perpetrate 
a severe injustice upon the appellants. Consequently it 
is the duty of this Court to reverse the judgment of the 
court below. 

CONCLUSION 

This case presents the substantial question as to whether 
in the interest of fairness in criminal trials the Government 
should be allowed in narcotics cases to arrest and indict 
the accused through the medium of the informer and the 
drug addict and not produce him at trial, but instead 
produce police officers who inferentiallv put the addict’s 
testimony in the record. 

Respectfully submitted, 

J. J. Laughlix 
Albert J. Aherx, Jr. 

National Press Bldg. 

Washington, D. C. 

Attorneys for Appellants 
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Indictment 

364 Filed March 18, 1953 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled September 2, 1952 
Sworn in September 3, 1952 

Criminal No. 457-53 

Grand Jury No. Orig. 

Vio. 26 U.S.C. 2553a, 2554a; 21 U.S.C. 174; 26 U.S.C. 2593a 
The United States of America 


v. 

Gladys 0. Simmons 
Nathaniel T. Simmons 

The Grand Jurv charges: 

On or about January 20, 1953, within the District of 
Columbia, ilie defendants Gladys (). Simmons and Nathan- 
iel T. Simmons, purchased, sold, dispensed and distrib¬ 
uted, not in the original stamped package and not from the 
original stamped package, 10 gelatin capsules containing 
a mixture totaling about 11 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar. 

Second Count : 

On or about January 20, 1953, within the District of 
Columbia, the defendants Gladys O. Simmons and Na¬ 
thaniel T. Simmons, did sell, barter, exchange and give 
away to Burton G. Brooks, 10 gelatin capsules containing 
a mixture totaling about 11 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, not in pursuance of 
a written order form, written for that purpose, from the 
said Burton G. Brooks, as provided by law. This is the 




3 


same heroin hydrochloride which was mentioned in the first 
count of this indictment. 

Third Count: 

On or about January 20, 1953, within the District of 
Columbia, the defendants Gladys 0. Simmons and 
365 Nathaniel T. Simmons, did facilitate the conceal¬ 
ment and sale of 10 gelatin capsules containing a 
mixture totaling about 11 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, after said heroin 
hydrochloride had, with the knowledge of the defendants, 
been imported into the United States contrary to law. This 
is the same heroin hydrochloride which was mentioned in 
the first and second counts of this indictment. 

Fourth Count: 

On or about January 27, 1953, within the District of 
Columbia, the defendant Nathaniel T. Simmons purchased, 
sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, 15 
gelatin capsules containing a mixture totaling about 19 
grains of heroin hydrochloride, quinine hydrochloride and 
milk sugar. 

Fifth Count: 

On or about January 27, 1953, ■within the District of 
Columbia, the defendant Nathaniel T. Simmons did sell, 
barter, exchange and give away to Burton G. Brooks, 15 
gelatin capsules containing a mixture totaling about 19 
grains of heroin hydrochloride, quinine hydrochloride and 
milk sugar, not in pursuance of a written order form, writ¬ 
ten for that purpose, from the said Burton G. Brooks, as 
provided by law. This is the same heroin hydrochloride 
which was mentioned in the fourth count of this indictment. 
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Sixth Count: 

On or about January 27, 1953, within the District of 
Columbia, the defendant Nathaniel T. Simmons did facili¬ 
tate the concealment and sale of 15 gelatin capsules 
366 containing a mixture totaling about 19 grains of 
heroin hydrochloride, quinine hydrochloride and 
milk sugar, after said heroin hydrochloride had, with the 
knowledge of the defendants, been imported into the United 
States contrary to law. This is the same heroin hydro¬ 
chloride which was mentioned in the fourth and fifth counts 
of this indictment. 

Seventh Count: 

On or about February 24, 1953, within the District of 
Columbia, the defendant Gladys O. Simmons purchased, 
sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, 10 
gelatin capsules containing a mixture totaling about 11.5 
grains of heroin hydrochloride, quinine hydrochloride and 
milk sugar. 

Eighth Count: 

On or about February 24, 1953, within the District of 
Columbia, the defendant Gladys 0. Simmons did sell, bar¬ 
ter, exchange and give away to Burton G. Brooks, 10 gelatin 
capsules containing a mixture totaling about 11.5 grains 
of heroin hydrochloride, quinine hydrochloride and milk 
sugar, not in pursuance of a written order form, written for 
that purpose, from the said Burton G. Brooks as provided 
by law. This is the same heroin hydrochloride which was 
mentioned in the seventh count of this indictment. 

Ninth Count: 

On or about February 24, 1953, within the District of 
Columbia, the defendant Gladys 0. Simmons did facilitate 
the concealment and sale of 10 gelatin capsules containing 
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a mixture totaling about 11.5 grains of heroin hydrochlor¬ 
ide, quinine hydrochloride and milk sugar, after said heroin 
hydrochloride had, with the knowledge of the defendants, 
been imported into the United States contrary to law. 
.‘>67 This is the same heroin hydrochloride which was 
mentioned in the seventh and eighth counts of this 
indictment. 

Tenth Count: 

On or about February 27, 1953, within the District of 
Columbia, the defendants, Gladys 0. Simmons and Na¬ 
thaniel T. Simmons, purchased, sold, dispensed and dis¬ 
tributed, not in the original stamped package and not from 
the original stamped package, 261 gelatin capsules con¬ 
taining a mixture totaling about 295 grains of heroin hydro¬ 
chloride, quinine hydrochloride and milk sugar. 

Eleventh Count: 

On or about February 27, 1953, within the District of 
Columbia, the defendants Gladys 0. Simmons and Na¬ 
thaniel T. Simmons did facilitate the concealment and sale 
of 261 gelatin capsules containing a mixture totaling about 
295 grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar, after said heroin hydrochloride had, with 
the knowledge of the defendants, been imported into the 
United States contrary to law. This is the same heroin 
hydrochloride which was mentioned in the tenth count of 
this indictment. 

Twelfth Count: 

On or about February 27, 1953, within the District of 
Columbia, the defendants Gladys 0. Simmons and Na¬ 
thaniel T. Simmons, being transferees of marihuana re¬ 
quired to pay the transfer tax imposed by Section 2590, 
Title 26, United States Code, obtained one brown bag con- 
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taining about 440 grains of marijuana, without having paid 
such tax. 

Charles W. Irelax, 
Attorney of the United States in 
and for the District of Columbia. 

A True Bill: 

Nathan Pools, Foreman. 

369 Filed May 13,1953 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Criminal No. 457-53 

Charge: Vio. Title 26, U. S. Code, Secs. 2553a, 2554a, 2593a; 
Vio. Title 21, U. S. Code, Sec. 174 (12 counts) 

United States 


v. 

Gladys 0. Simmons, Nathaniel T. Simmons, Defendants 

On this 13th day of May, 1953, came again the parties 
aforesaid, in manner as aforesaid and the same jury as 
aforesaid in this cause, the hearing of which was respited 
yesterday: whereupon the Government’s oral motion for 
leave to dismiss counts 1, 2, and 3 as to the defendant, 
Gladys 0. Simmons is by the Court granted; whereupon 
the United States Attorney dismisses counts 1, 2, and 3 
as to the defendant, Gladys 0. Simmons in the above- 
entitled case in open Court. 

Thereupon the said jury after hearing further of the 
evidence and instructions of the Court, alternate jurors 
Edward Elliott and Agnes F. Farrell are discharged from 
further consideration in this case. The Jury retires to 
consider their verdict. 

The jury returns into Court and upon their oath say 
that the defendant, Gladys 0. Simmons is guilty on Counts 





7, 8, 9, 10, 11, and 12, and that the defendant, Nathaniel 
T. Simmons is guilty on Counts 1, 2, 3, 4, 5, 6, 10, 11, 12 
as charged in the indictment; -whereupon each and every 
member of the jury is asked if that is his or her verdict 
and each and every member thereof say that is their 
verdict. 

The case is referred to the Probation Officer of the Court 
and each defendant is remanded to the District of Columbia 
Jail. 

Bv direction of 

V 

R. B. Keech, 

Presiding Judge 
Criminal Court No. Two 
Harry M. Hull, Clerk 
Paul W. Heidleberger, 

Deputy Clerk 

Present: 

United States Attorney 
Frederick G. Smithson, 

Assistant United States Attorney 
Roger Frye, 

Official Reporter 


* 
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372 Filed June 9,1953 

Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Criminal No. 457-53 
United States of America 
v. 

Nathaniel T. Simmons 

On this 5th dav of June, 1953 came the attorney for the 
government and the defendant appeared in person and 1 
by counsel, Albert J. Ahern, Jr. and John J. Simonetta. 

It is adjudged that the defendant has been convicted 
upon his plea of 2 not guilty and a verdict of guilty of the 
offenses of 

Violation of Title 26, U.S. Code, Sections 2553a, 2554a. 

Violation of Title 21, U.S. Code, Section 174. 

Violation of Title 26, U.S. Code, Section 2593a. 
as charged 3 in Counts 1, 2, 3, 4, 5, 6, 10, 11, and 12 and 
the court having asked the defendant whether he has any¬ 
thing to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appear¬ 
ing to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 4 Twenty- 
four (24) months to Seventy-two (72) months, and to pay 
a fine of $100.00 on Count Two (2); Twenty-four (24) 
months to Seventy-two (72) months, and to pay a fine of 
$100.00 on Counts One (1) and Three (3), to run concur¬ 
rently and to run concurrently with the sentence imposed 
on Count Two (2); Twenty-four (24) months to Seventy- 
two (72) months, and to pay a fine of $100.00 on Count 
Five (5), to take effect at the expiration of the sentence 
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imposed on Count Two (2); Twenty (20) months to Sixty 
(60) months, and to pay a fine of $100.00 on Counts Four 
(4) and Six (6), to run concurrently and to run concur¬ 
rently with the sentence imposed on Count Five (5); 
Twenty (20) months to Sixty (60) months, and to pay a 
fine of $100.00 on Counts Ten (10), Eleven (11) and Twelve 
(12), to run concurrently and to run concurrently with 
the sentence imposed on Count Two (2). 

It is adjudged that 5 payment of the fines be and is hereby 
suspended. 

It is ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

R. B. Keech, 

United States District Judge. 

1 Insert “by counsel’’ or “without counsel; the court ad¬ 
vised the defendant of his right to counsel and asked him 
whether he desired to have counsel appointed by the court, 
and the defendant thereupon stated that he waived the 
right to the assistance of counsel.” 2 Insert (1) “guilty,” 

(2) “not guilty, and a verdict of guilty,” (3) “not guilty, 

and a finding of guilty,” or (4) “nolo contendere,” as the 
case may be. 3 Insert “in count(s) number ” 

if required. 4 Enter (1) sentence or sentences, specifying 
counts if any; (2) whether sentences are to run concur¬ 
rently or consecutively and, if consecutively, when each 
term is to begin with reference to termination of preceding 
term or to any other outstanding or unserved sentence; 

(3) whether defendant is to be further imprisoned until 
payment of the fine or fine and costs, or until he is other¬ 
wise discharged as provided by law. 5 Enter any order 
with respect to suspension and probation. 6 For use of 
Court wishing to recommend a particular institution. 

• •••••••## 
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373 Filed June 9,1953 

Judgment and Commitment 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Criminal No. 457-53 
United States of America 
v. 

Gladys 0. Simmons 

On this 5th day of June, 1953 came the attorney for the 
government and the defendant appeared in person and 1 
by counsel, Albert J. Ahern, Jr. and John J. Simonetta. 

It is adjudged that the defendant has been convicted 
upon his plea of * not guilty and a verdict of guilty of the 
offenses of 

Violation of Title 26, U.S. Code, Sections 2553a, 2554a. 

Violation of Title 21, U.S. Code, Section 174. 

Violation of Title 26, U.S. Code, Section 2593a. 
as charged 3 in Counts 7, S, 9, 10, 11, and 12 and the 
court having asked the defendant whether he has any¬ 
thing to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appear¬ 
ing to the Court, 

It is adjudged that the defendant is guilty as charged 
and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 4 Twenty 
(20) months to Sixty (60) months, and to pay a fine of 
$100.00 on Count Eight (8), to take effect at the expiration 
of the sentence now being served; Twenty (20) months to 
Sixty (60) months, and to pay a fine of $100.00 on Counts 
Seven (7) and Nine (9), to run concurrently and to run 
concurrently with the sentence imposed on Count Eight 
(S); Twenty (20) months to Sixty (60) months, and to 
pay a fine of $100.00 on Count Ten (10), to take effect at 
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the expiration of the sentence imposed on Count Eight (8); 
Twenty (20) months to Sixty (60) months, and to pay a 
fine of $100.00 on Counts Eleven (11) and Twelve (12), 
to run concurrently and to run concurrently with the sen¬ 
tence imposed on Count Ten (10). 

It is adjudged that 5 payment of the fines be and is hereby 
suspended. 

It is ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

R. B. Keech, 

United States District Judge. 


1 Insert “by counsel” or “without counsel; the court ad¬ 
vised the defendant of his right to counsel and asked him 
whether he desired to have counsel appointed by the court, 
and the defendant thereupon stated that he waived the 
right to the assistance of counsel.” 2 Insert (1) “guilty,” 

(2) “not guilty, and a verdict of guilty,” (3) “not guilty, 

and a finding of guilty,” or (4) “nolo contendere,” as the 
case may be. 3 Insert “in count(s) number ” 

if required. 4 Enter (1) sentence or sentences, specifying 
counts if any; (2) whether sentences are to run concur¬ 
rently or consecutively and, if consecutively, when each 
term is to begin with reference to termination of preceding 
term or to any other outstanding or unserved sentence; 

(3) whether defendant is to be further imprisoned until 
payment of the fine or fine and costs, or until he is other¬ 
wise discharged as provided by law. 5 Enter any order 
with respect to suspension and probation. 6 For use of 
Court wishing to recommend a particular institution. 

• ••••••**# 
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24 EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Virgil J. Hood 

was called as a witness for and on behalf of the United 
States and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Smithson: 

Q. Your name, sir, is Virgil J. Hood; is that correct? 
A. That is correct. 

Q. And you are a private of the Metropolitan Police 
Department; is that correct? A. That is correct. 

Q. And attached to the Narcotic Squad; is that correct, 
sir? A. That is correct. 

Q. And were you so attached on the day of January 20, 
1953, sir? A. Yes, I was. 

Q. Now, sir, at that time did you have occasion to, 

25 on that date, meet a man known to you as Burton 
Brooks? A. Yes, I did. 

**♦**•*•*♦ 

Q. And what if anything did you or Brooks do at. that 
time? A. Well, Brooks made a phone call. 

Q. Do you know what number he called, sir? A. I think 
it was Lincoln- 

**#**#•##• 

27 By Mr. Smithson: 

Q. Do you know how much you gave him, sir? A. Yes. 
I gave him $15.00 to the best of my recollection. 

*##*##•#*• 

29 Q. Then what happened? A. Brooks walked over 
to the car and he handed him a small package. 

Q. Who handed whom the package, sir? A. The driver. 
The only person in the car was the driver. 

Q. He handed that to Brooks; is that correct? A. That 
is correct. 
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Q. Did you see Brooks hand anything to the driver? 
A. Yes. I saw Brooks hand the driver money. 

Q. And what happened then, sir? A. After that the 
driver of the car, he drove north on 11th Street and Brooks 
walked back to the corner and handed me the package that 
the man had handed him, and we left there and proceeded 
to the Narcotic Squad. 

Q. Did you see him speak to anyone or go any place 
else after the Cadillac left, before he came to you, sir? 
A. No, he didn’t. 

Q. And did he hand you directly the package? A. That 
is correct. He kept it in his hand. 

Q. He kept it in his hand? A. That is right. 

##***#**#• 

35 Q. Do you know where Burton G. Brooks is at 
present ? A. No, I don’t sir. 

Q. When was the last time you saw him, sir? A. I saw 
him February 27. 

Q. The 27th? A. The 27th, a Friday. I saw him Mon¬ 
day after February 27 and I don’t know what date that 
was. 

Q. Have you made any effort to locate him? A. Yes, I 
have. I went to his mother’s residence, and to several of 
his friends which he used to go around to see a lot, and 
nobody knows where he is. 

Q. Directing your attention, sir, to January 27 of 1953, 
did you have occasion, sir, to meet the informer Burton 
Brooks that evening? A. Yes, I did. 

Q. And about what time, sir? A. The best of my recol¬ 
lection is it was about 8:45. 

Q. Where did you meet him, sir? A. In the 1300 block 
of 11th Street, Northwest. 

Q. And what if anything did the two of you do at that 
time? A. The two of us drove to my house in the north¬ 
east section of Washington. 
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Q. And what happened at your place? A. While 

36 there we made another phone call, and called the 
same number. 

Q. Would that be the number Lincoln 3-9491? 

######•##• 

Q. And what occurred after that phone call? A. After 

the phone call I searched Brooks and took his personal 

belongings, money and all his personal papers, and kept 

them in my possession, and I gave him $18.75 Metropolitan 

Police Department advance funds, and proceed with him 

to Gth and Eve Streets, North- 

♦ • 

Q. Sixth and Eye Streets, Northeast? A. Northeast; 
that is correct. 

Q. Is that a place within the District of Columbia, sir? 
A. Yes, it is. 

Q. And about what time did you arrive there, sir? A. 
I have my notes here, I could refer to, if you want the 
exact time. 

The Court: What is your best recollection ? 

37 The Witness: My best recollection is about 8:30 
or 9:00 o'clock, something like that. I don't know 

exactly. 

By Mr. Smithson: 

Q, What happened at that intersection or that address? 
A. At that intersection I stood on one corner and Brooks 
stood on another, and we waited there for five or ten min¬ 
utes, maybe a little longer, and a man came up to Brooks 
and after about fifteen minutes of waiting he came up to 
Brooks and I observed him hand Brooks something and 
Brooks handed him the money. 

Q. And that occurred at- A. Sixth and Eye Streets. 

Q. Sixth and Eye Streets, Northeast? A. Northeast; 
that is correct. 

Q. And what happened after this exchange of packages? 
A. After this exchange of packages, the man walked away 
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and Brooks crossed the street, and we walked together up 
Sixth Street, walked together south on Sixth Street, and 
Brooks handed over to me the package that the man gave 
him, he said the man gave him. 

Q. Where was the package when he handed it over to 
you? A. Brooks had it in his hand. I told him to always 
keep it in his hand. 

Q. And had you seen him put his hand into his 

38 pocket or any part of his person? A. No, he didn’t 
######*##• 

39 Q. And is that man present here today? A. Yes, 
he is. 

Q. And would you point him out? A. The gentleman in 
the suede jacket there, the brown tan suede jacket. 

Mr. Smithson: May the record indicate, your Honor, 
that the witness has identified the defendant Nathaniel 
Simmons? 

The Court: Yes, sir. 

By Mr. Smithson: 

Q. Did you ever search the informer, Broos, after that? 
A. Yes, I did. I searched him immediately after. 

Q. And where did you search him, sir A. Where did I 
search him? 

* #**#*•##• 

42 Q. And you dated it, you say? A. I did. 

Q. What if anything did Officer Herring and Kaboy do 
with Government’s Exhibit 2-A in your presence? A. 
They conducted a preliminary field test in my presence. 

Q. Did there come a time when they placed it in another 
container ? A. They did. They placed it in a larger enve¬ 
lope and placed it in the office safe. 

Q. Directing your attention to Tuesday, February 24, 
1953, did vou have occasion to meet the informer Brooks at 
about 12:30 a.m. on that date? A. Yes, I did. 
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Q. Where did you meet him, sir? A. I met him in the 
Narcotic Squad office. 

Q. And that is at Police Headquarters? A. That is, sir. 
Q. And what did you do there, sir? A. Had Brooks to 
make a phone call and- 

Q. Do you know what number he called, sir? A. Lincoln 
3-9— 3-9491. 

##**#*•#•• 

43 Q. What happened then? A. I searched Brooks 
and took his personal papers, his money and his per¬ 
sonal belongings and kept them in my possession and gave 
him $15.00 Metropolitan Police Department advance funds. 

Q. Where if any place did you and Brooks go at that 
time? A. Went to the 400 block of G Street, Northeast, 
and parked, and Brooks and I got out and walked to Fifth 
and Eve, Northeast. 

#**##*•#*# 

Q. And at Fifth and Eye Streets, Northeast, sir, is that 
a place within the District of Columbia? A. It 

44 is, sir. 

Q. What if anything happened at that intersec¬ 
tion about 1:00 o'clock in the morning? A. About 1:00 p.m. 
a woman walked up to Brooks and handed him a package, 
and Brooks in return handed her the money that I had given 
him. 

Q. Do you see that woman here today, sir? A. Yes, I do. 
Q. Would you point her out, please? A. In the blue 
dress, in the middle, on the left side of the table. 

Mr. Smithson: May the record indicate, your Honor, 
that the witness has identified the defendant Gladys Sim¬ 
mons ? 

The Court: Yes, sir. 

Mr. Ahern: Your Honor, may we fix a time for this? Was 
it 1:00 p.m. ? 

The Court: About 1:00 a.m., I understood sir. Is that 
correct ? 
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The Witness: That is correct, sir. 

The Court: That was on the 24th, Mr. Ahern. 

Mr. Ahern: Yes, sir. 

By Mr. Smithson: 

Q. After this exchange of articles, what happened then? 
A. After this Brooks walked with me back to the 
45 cruiser and handed the evidence over to me, handed 
me ten capsules. 

*#**##•*#• 

50 Q. When was the first time you came in touch with 
this man Brooks? A. To the best of my recollec¬ 
tion, it was the early part of January. 

Q. 1953? A. That is correct, sir. 

Q. And who was with you when you met Brooks? 

The Court: The first time, sir? 

Mr. Ahern: The first time. 

The Witness: The best of my recollection, I was alone. 
Bv Mr. Ahern: 

Q. And where was this? A. In the 1300 block of 11th 
Street. 

Q. Tell his Honor and the jury what were the circum¬ 
stances under which you met Brooks on this occasion? 

Mr. Smithson: Objection, your Honor. I think we are 
getting afield. 

The Court: I think we are going right far, too, Mr. 
Ahern. 

By Mr. Ahern: 

Q. Officer, Brooks is a dope addict, is he not? A. That 
is right. 

Q. And he has been a dope addict for some time; 

51 is that correct ? A. I don’t know what period of time. 

Q. When was the first time, Officer, that you ever 
saw the defendant here and Nathaniel Simmons? A. The 
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first time I ever recall seeing the defendant was on the 
20th of January. 

Q. And where was that? A. Eleventh and 0 Streets, 
Northwest. 

Q. And what time of the day? A. To the best of my 
recollection, around 2:00 p.m. 

Q. In the afternoon? A. In the afternoon. 

Q. And who was with you at that time? A. Brooks. 
Burton Brooks. 

Q. How long were you at 11th and 0 before you saw the 
defendant Simmons? A. I don’t know the exact period of 
time. Maybe 15 or 20 minutes; something like that. 

Q. And who arranged for the meeting at 11th and 0? 
A. Brooks arranged for the meeting at 11th and O. 

Q. Were you present when this arrangement was made? 
A. I was. 

Q. Now, where were these arrangements made? A. They 
were made at my house. 

52 Q. At your house? A. That is correct. 
#*#*###### 
55 Bv Mr. Ahern: 

Q. After the call was made, Officer, I gather you then 
went over to 11th and O; is that correct? A. That is 
correct. 

Q. And in whose car did you drive? A. My car. 

Q. And how long did it take you to get over to 11th and 
0? A. Normal driving; I never paid any attention to how 
long it taken me to get from my house to 11th and 0. 

Q. Well, you left your house at about 2:00 o’clock; is 
that correct? A. Somewhere around that time. I wouldn’t 
say exactly 2:00. 

Q. Would you say it was 2:30? A. Well, in the neigh¬ 
borhood of 2:00 o’clock. 

Q. In the neighborhood of 2:00 o'clock? A. Yes. 

####**•##• 
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66 Q. I believe you testified on direct examination 
that you had gone to Brooks’ home and that his rela¬ 
tives had said he was not available. Is that correct? A. 
That is correct, sir. 

Q. And they gave you no indication where he was? A. 
They told me that he came around regularly and most every 
day, rather, and they were looking for him to come around, 
and I told them if he came around to have him to contact 
me. 

Q. Have you worked with other police trying to appre¬ 
hend this man? A. We have looked for him. 

Q. When is the last time you have looked for Brooks? 
A. I looked for him each time I am on the street, or any 
time I am out working or whether working or not, if I see 
him—I am looking for him all the time. 

Q. Officer, to your knowledge has any officer been spe¬ 
cially assigned the task of apprehending Brooks? A. I 
was assigned. 

######•##• 

72 Q. And that phone call lasted approximately a 
minute or two minutes or two minutes and a half; is 
that correct ? A. That is correct. 

Q. So that Brooks had completed his phone call at ap¬ 
proximately 12:15? A. No, that is not correct. 

Q. Well, when would you say he had completed his call? 
A. Well, Brooks went to my house with me and after we 
got in the house, it was about lunch time, and I got some¬ 
thing to eat, and after we ate, then Brooks made the call. 

Q. Well, you ate in the snack bar, did you not, Officer? 
A. That is correct. 

Q. Now, when you were in the house with Brooks—did 
you make dinner for Brooks? A. I didn’t make dinner for 
him. We ate what I had. 

Q. You ate what you had. Well how long did that take 
vou, Officer? A. About a half hour. 

*####*•*#• 
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79 Q. Toll me, Officer, when you were at 11th and 0 
Streets what were these capsules in? 

The Court: When he received them? 

Mr. Ahern: Yes, when he received them. 

The Court: When you received them, Officer. 

The Witness: Brooks handed them to me in his hand. 

By Mr. Ahern: 

Q. They were loose in his hand? A. They were loose in 
his hand. 

Q. What did you put them in? A. I put them in my 
pocket until I got back to the office. 

Q. And did you have other caps in your pocket that day 
from other investigations? A. No, I didn’t. 

Q. And did you count them when Brooks handed them to 
you? A. I did. 

Q. And did you make a notation of that ? A. Yes, I did. 
Q. And that is in your notes too? A. That is in my head. 
Q. So you made a verbal note of it? A. That is correct. 

85 By Mr. Ahern: 

Q. Officer, let’s go back to your direct testimony, and as 
to the date of January 27. Do you have that date in mind, 
Officer? A. Yes, I do. 

Q. When was the first time on January 27 that you saw 
this man Brooks? A. I saw Brooks at 2:30. 

Q. 2:30 in the afternoon? A. In the afternoon. 

*####*•*#• 

87 Q. And where did you pick him up, Officer? A. 
1332 Eleventh Street. 

Q. 1332 Eleventh Street? A. That is correct, sir. 

Q. And what did you do at that time? A. We went to 
my house. 

Q. You went back to your house? A. That is right, sir. 
Q. What time did you arrive at your house? A. I will 
have to refer to my notes on that time, the exact time. 

Q. Well, go ahead, Officer. 
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Mr. Smithson: I had better object, your Honor. 

You have no independent recollection? 

The Court: What is your best estimate of when you 
returned ? 

The Witness: About 8:00 o’clock, or something. We got 
to mv house around 8:00 o’clock. 

By Mr. Ahern: 

Q. Somewhere around 8:00 o’clock? A. Yes. 

#*####*#*• 

91 Q. What time were you at 6th and Eye Streets 
with Brooks? A. It was in the late afternoon, about 

7:45 or 8:30; something in that neighborhood. 

Q. Did you ever see this defendant Nathaniel Simmons 
at 6th and Eye? A. Yes, I did. 

Q. When? A. On the 27th of January. 

Q. At what time? A. It was approximately 8:00 o’clock 
or S:30. In that neighborhood of time. I told you I can’t 
say exactly. 

The Court: You have answered the question. 

By Mr. Ahern: 

Q. And where did you see the defendant? A. I saw 
him standing on the northwest corner of 6th and Eye 
Streets. 

Q. What was the defendant wearing at this time? A. 
It was in the evening; it was getting late in the evening, and 
I can’t tell the exact colors but he had on a jacket and 
pants and sport shirt. 

Q. Tell us what happened then, Officer. What happened 
next? A. Well, I observed this man approach the corner 
where Brooks was standing, and when he approached 

92 the corner he handed Brooks something, and Brooks 
gave him the money that I had given him, and they 

both walked away from each other. The man walked 
north and Brooks crossed the street and came to where 
I was standing. 
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Q. Well, how far were you in terms of feet from Brooks 
and the man you say was the defendant? A. Well, I was 
across the street on the opposite corner on the same side. 

Q. And it was dark, was it not, Officer? A. Well, it was 
getting dark outside, but they had street lights on. 

Q. And how long interms of minutes did the transaction 
take place? A. Approximately one or two minutes. 

Q. And then did this man whom you identify as the de¬ 
fendant, turn around and walk away. A. He walked away; 
yes. 

Q. Did he get into a car? A. I didn’t see him get into 
a car. 

Q. And then tell us what happened next? A. After that 
I came back to the Narcotic Squad office— you mean 
after- 

**####•##• 

9"> Q. And did Raboy accompany you on any of your 
yisits to Brooks' house? A. No, he didn’t. 

Q. You were always alone; is that correct? A. I was 
alone. 

Q. Officer, confining ourselves to the 24th of February, 
what happened with you and Brooks, or what was arranged 
between you and Brooks in Narcotic Headquarters on the 
24tli of February? A. Well, while in the Narcotic Squad 
office, Brooks made a phone call to this number again, and 
after the phone call, we got money and left the office. I had 
searched Brooks while we were in the office. I searched 
him and took his money and personal papers and kept them 
in my possession, and gave him $15.00 Metropolitan Police 
Department advance funds. 

After that we went to the 400 block of G Street, North¬ 
east and I parked the cruiser there and Brooks walked 
down to Fifth and Eye Streets, Northeast, and I followed 
him, and at Fifth and Eye Streets Brooks stood on one 
corner and I stood on the other, and after we waited there 
for about five or ten minutes a woman walked up to the 
corner and handed Brooks something—handed Brooks a 
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package, and Brooks handed her the money that I had 
given him and the woman walked away and Brooks walked 
back to the corner I was standing on, and he fol- 
96 lowed me back to the cruiser. 

After we got back in the cruiser he handed me the 
package that the woman had handed him, and I searched 
him again, and carried him back to the 1300 block of 11th 
Street and put him out and proceeded to the Narcotic 
Squad. 

Q. Tell me, Officer, if you can, why did you have Brooks 
call up from the Narcotic Squad on this date, February 24, 
instead of taking him to your house as you had done on 
prior occasions? A. Well, it was late, late at night, or 
early in the morning, rather, and it was a little trouble for 
me to go all the way back to my house, and down to the 
office and come back to the office again, so I had him to make 
the call from the office. 

Q. What time was the call made? A. The call was made 
around midnight. 

#***##•*#• 

98 Q. And what is your best recollection as to the 
time that was set? A. It was about midnight, and 
to my recollection the time was about a quarter of 1:00. 

Q. And was there a particular place set for the meeting, 
sir? A. It was. 

****#• #•#* 

100 Q. Tell me this, Officer: Had you ever seen this 
defendant Gladys Simmons prior to the 24th of 
February? A. No, I hadn’t. 

Q. And about how long did you see this woman on this 
night in question? A. Oh, about three or four minutes. 

Q. And how far was she in feet from you on this occa¬ 
sion ? A. She was across the street. I don’t know the width 
of the street, but she was across the street. I was on one 
corner and they were on the other. 

Q. Would you say it was 25 feet or 50 feet? A. Approxi¬ 
mately 25 feet. 


24 


Q. Tell us, Officer, in your own words exactly what hap¬ 
pened. A. While at Fifth and Eye Streets the woman 
walked up to Brooks and handed him a package and Brooks 
handed her the money. After that the woman walked 
101 away and Brooks crossed the street and came back 
to where I was standing. We walked together back 
to the cruiser and got in the cruiser. Brooks handed the 
package over to me. I searched him and took him back to 
the 1300 block of 11th Street. 

After that I went back to the Narcotic Squad office. 
*##•#####* 

109 Q. Then, Officer, did there come a time when you 
applied for an arrest warrant? A. It did. 

Q. And when was that? A. To the best of my recollec¬ 
tion, on the 27th of February. 

Q. Now, could that have been the 26th of February, 
Officer? A. It could have been. 
#*#•#####<» 

115 Cross-examination—resumed 

By Mr. Ahern: 

Q. Officer, this man that you have been testifying about— 
Brooks—is his first name Burton Brooks? A. That 

116 is correct. 

Q. And is he called “Mouse”? A. That is right. 
That is correct. 

Q. Is that how you addressed him? A. I called him 
“Brooks,” “Mouse,” or—I used his names, each of them. 

• #*•**•#*# 

119 Redirect Examination 

By Mr. Smithson: 

Q. I believe you testified you made some diligent efforts 
to locate Burton Brooks? A. Yes, sir, I have. 

Q. Actually, sir, do you recall at whose request 

120 you made this effort to locate him? A. At the re¬ 
quest of Captain Layton. 

• *#•♦*###* 
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Recross-examination 
By Mr. Ahern: 

Q. When did you know this case was set for today? A. 
Friday. 

Q. And you have been to Brooks’ house since 
121 Friday? A. I have not. 
#####*###* 

273 The Court: Before you start, Mr. Ahern, the case 
to which I did refer was the case of Gordon against 

the United States, decided February 2, 1953, and it might 
clear what I had to say, wherein the party says by a 
proper cross-examination, defense counsel laid a founda¬ 
tion for his demand by showing that the documents were 
in existence, were in possession of the government, were 
made by the defendant’s witness, on examination, were con¬ 
tradictory of his present testimony, and the contradiction 
was as to relevant, important and material matters which 
directly bore on the main issue being tried; in participa¬ 
tion of the accused in the crime. Demand was for produc¬ 
tion of these specific documents and did not impose any 
broad or blind fishing expedition among documents pos¬ 
sessed by the government on the chance that something 
impeaching might turn up. 

I am not reading much of it, but that is the case. 

Mr. Ahern: Just for your own information, your Honor, 
I think this case must also be read in light of the Bowman 
Dairy case in the Supreme Court, versus United States, 
in 70 Supreme Court. 

The Court: How do you spell it, sir? 

Mr. Ahern: Bowman; B-o-w-m-a-n. 

Mr. Smithson: That has to do with Rule 16 and 17, your 
Honor. 

274 Mr. Ahern: Rule 17-C. 

Mr. Smithson: Rule 16 also, your Honor. 

Mr. Ahern: It is B-o-w-m-a-n Dairy Company versus 
United States, and if I might just state, your Honor- 
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The Court: Yes, sir. 

Mr. Ahern: —in mv view that case, in interpreting Rule 
17(c), says that a defendant—and they reversed the Circuit 
Court—is entitled to material which may be not introduced 
in evidence but may have an evidentiary character. 

That is why we argued before Judge Holtzoff and said 
that the Bowman Dairy case opens up to the defendant 
this limited right, namely, to look at government’s state¬ 
ments to see if they do possess contradictory material. If 
they don't, of course we can't use them. But, if they do, 
only in the interest of justice we should be allowed to im¬ 
peach the witness. 

That is the narrow point that I say, if there is no con¬ 
tradictory material in the statement, I can't use it, but if 
there is contradictory material in the statement, I should 
have the right to use it. 

Mr. Smithson: The Bowman Dairy case was an antitrust 
suit in which the government seized the records of the 
Bowman Dairy Company and they wanted to prepare the 
defense, and they got it under that rule. 

Mr. Ahern: I think I should move for a judgment 
275 of acquittal, your Honor. 

The Court: You move for a judgment of acquittal 
as to all counts and as to each of them? 

Mr. Ahern: Yes, your Honor. 

The Court: I am going to ask you, Mr. Smithson, what 
about Gladys Simmons? 

Mr. Smithson: The government will in open court, be¬ 
fore the jury, move to dismiss as to her on Counts 1, 2, and 
3, your Honor. 

The Court: All right, sir. 

If that is to be done, then I will deny your motion as to 
the others. 

Mr. Ahern: Yes. 

Mr. Smithson: The only reason it wasn’t done before, 
may it please the Court, is we were hoping we were going 
to get Brooks. 

*##••••• 


* 
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278 Elizabeth Simmons 

was called as a witness for and on behalf of the Defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Ahern: 

• ##*##*##* 

279 Q. Now, directing your attention, Mrs. Simmons, 
to the month of January, 1953, and specifically Janu¬ 
ary 20, 1953, did you have occasion to see your son on that 
date? A. Yes, I did. 

Q. Well, now, tell his Honor and the jury where that 
was. A. Inauguration Day. 

Q. Yes. Now, what time did you see him on January 20, 
1953. A. He picked me up around ten something to 11:00. 

Q. I didn’t hear you. A. Second and Florida- 

Q. Was Nathaniel with anybody at the time? A. His 
wife. 

Q. And where did this meeting take place? Where did 
you see them ? A. They come to my home. 

2S0 Q. Did you stay with him any appreciable time? 
The Court: No, he came to her home, I thought 

she said. 

Mr. Ahern: Yes. 

The Court: Is that right? 

The Witness: Yes, sir. 

The Court: Was that 245 Florida Avenue? 

The Witness: Yes, sir. 

By Mr. Ahern: 

Q. Did they stay there any length of time? A. No. We 
got ready and went to the parade. 

Q. You will have to speak up so I can hear you. A. No, 
we shortly left for the parade. 

Q. For the parade? A. Yes. 
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Q. And did you, Nathaniel and Gladys, go to the parade? 
A. Yes, we did. 

Q. And where did you see the parade? A. On Pennsyl¬ 
vania Avenue right opposite Kami’s, in front of Kann’s 
store. 

Q. And how long were you at the parade? A. We stayed 
there—I left around about 20 minutes of 6:00. 

Q. And did you go with Nathaniel and Gladys 
2S1 after you left the parade? A. No, we parted because 
I was going to the ball that night, and I went home 
so I could meet my girl friend. 

Q. Did vou see him anv time later that dav after vou 
separated? A. No, after we left each other, he went to get 
something to eat. Thev said thev was going to eat. 

Q. Now, was Nathaniel and Gladys in your presence the 
whole time while you were at the parade? A. Yes, they 
was. 

Mr. Ahern: That is all. 

#####«##*## 

2S3 Gladys O. Simmons 

was called as a witness in her own behalf and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Ahern: 

Q. Now, speak up so we can all hear you. Will you 
state your full name? A. Gladys 0. Simmons. 

Q. And where do you live, Mrs. Simmons? A. S25 Sixth 
Street, Northeast. 

Q. Directing your attention to the month of January, 
1953, and specifically to January 20, 1953, will you tell his 
Honor and the jury where you were on that date? A. Well, 
we left to go over to Nathaniel’s mother’s because we had 
planned to go to the Inauguration. 

Q. And approximately what time did you go to Mrs. 
Simmons’ house? A. We got there between 10:00 or a 
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quarter past 10:00; I wouldn’t say exactly. It wasn’t too 
much later than that. 

2S4 Q. Did the three of you then go to the parade? 
A. Yes, we did. 

Q. How long were you at the parade? A. Well, we 
stayed until about 5:00 or ten after 5:00, something like 
that. 

Q. Was the defendant Nathaniel Simmons with you dur¬ 
ing this entire period? A. Yes; he was with me. We 
went to his mother’s together. 

Q. Now, directing your attention to January 27, 1953, 
did you ever know a man named Burton G. Brooks? A. 
No, I did not. 

Q. You will have to speak up so we can hear you. A. No, 
I did not. 

Q. Now, tell me, Mrs. Simmons, who lived in the house 
with you? A. Well, my mother and my sister, and it was 
a couple of people that was holding the room for about a 
couple of weeks until they could find a place to stay; and 
Nathaniel and I; and my brother came past sometimes. 

Q. Can you give us the names of these people you just 
mentioned? A. Bruce and Louise Taylor. 

285 Q. Where did they live in the house ? A. They had 
the front room. 

Q. Do you know what they did for a living? A. Well, 
at the time they were kind of down. That is the way they 
explained it to us, that they didn’t have anything until 
they could get their selves straightened out in about a week 
or two, that they would pay us, and whenever they got 
any money—they didn’t seem like they were working— 
they would give us three or four dollars, something like 
that, sometimes. 

Q. Well, were they paying any set board? A. No. They 
would buy food, or something like that. Each one of us 
would pay for a meal, and it would cost about five dollars, 
sometimes. 
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Q. Directing your attention to the 24th of February, 
1953, did you at any time sell any drugs of any kind to 
a man named Brooks? A. I don’t know any Brooks, and 
I have never seen any drugs until today in here, and yes- 
terdav. 

Q. Were you ever at any time on the 24th of February 
in the neighborhood of Fifth or Sixth and Eye Streets at 
1:00 o’clock in the morning? A. No, sir, I was not. 

Q. Now, directing your attention to the 27th of February, 
1953, where were you on the 27th of February, 1953? 

286 A. The 27th of February? 

Q. Yes. A. I was at home. 

Q.And who was home with you? A. My mother and 
Nathaniel and Bruce and Louise. 

Q. And was that the day you were arrested? A. I 
think it is. 

Q. Tell his Honor and the jury in your own words just 
what happened on that day. A. Well, I was upstairs, 
Nathaniel and I—If I can remember—and someone knocked 
at the door, and he went down the steps, and so he said 
“Who is it?” and I hollered and asked him who was it, 
and he said “It’s the police.” So I came down the steps 
and I didn’t have the key, and neither did—I asked, I said, 
“Well, open the door, if it is the police,” and he said “I 
don’t have the key.” 

So I said, “Well, I don’t have it,” and one of the officers 
was hollering, “Well, open this door; open this door,” so 
I said “Well, I got to get the key,” so I turns around and 
come back up the steps to get the key, and Bruce and 
Louise liked to almost knocked me down getting out of 
the way. 

So, when I did get back down the steps at the time, the 
door is busted open and these two—one of the men, I 
don’t know which one, grabbed us both. 

287 Q. Now, did you see the officers conduct a search 
within the premises? A. I saw some of it. 
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Q. Now, I will show you Government’s Exhibit 4 for 
identification, and ask you if you can identify this? A. 
Yes, I can. 

Q. And was that in your house on the night of February 
27? A. Yes, it was. 

Q. And can you tell us what was inside that box? A. 
The money. The box contained money. 

Q. How much money was inside that box? A. Well, I 
would sav that it was the same as the officer asked me at 
headquarters- 

Mr. Smithson: T object to that, your Honor. 

The Court: No, he asked you what was in there, if 
you know. 

The Witness: It was Fifty-one hundred dollars in there. 
By Mr. Ahern: 

Q. Was there any other money in the house besides the 
money in that box? A. Yes, there was. 

Q. What other monies were in the house? A. It was 
about $400 in the house that was not in the box. 

288 Q. And did you see any of the officers counting 
that money? A. I saw them handling it. 

Mr. Smithson: I didn’t hear that answer. Did she 
say “handling” or “counting”? 

The Witness: I saw them handling the money that was 
in the drawer. 

The Court: Just a minute. 

Mr. Ahern: What was the word you used? 

The Court: Just a minute. The question is, did you 
see the officers counting it. 

The Witness: I did not see them counting the money, 
no; not in the box. 

The Court: The answer is no, then. 

By Mr. Ahern: 

Q. Did you see the officers count any money on the 
premises? A. No, I did not see them count it. 
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Q. Toll us what else happened that day on the 27th, 
after the officers were inside. A. Well someone come in 
from the back—I don't know whether it was one, two or 
three that came in from the back—and brought a package 
in and said, “Here, I got this here; she threw it out the 
window.” 

2S9 So I said, “Threw what?” 

Well, he didn’t never open the package to even 
let me see what it was that I was supposed to have thrown. 
And we stood downstairs for at least about five minutes, 
and then they went upstairs, then, and about ten minutes 
after that the police woman, Mrs. Montgomery, came in. 

Q. Did you at any time throw any material out of a 
window, Mrs. Simmons? A. No, sir, I did not go to the 
window. The room had- 

The Court: No, the question is, did you throw anything 
out. 

The Witness: No. 

By Mr. Ahern: 

Q. Did the police put Louise Taylor or Bruce Taylor 
under arrest that night? A. No, because they go away. 

Q. Tell me, Mrs. Simmons, whose money was that? A. 
It was mine. 

Q. And you have been convicted on one occasion; is 
that right? 

Mr. Smithson: This is impeachment of his own witness, 
your Honor. 

The Court: I will let her say, if she was convicted. 
290 By Mr. Ahern: 

Q. Have you been? A. Yes, sir. 

Q. And what was that for? A. Robbery. 

Q. And have you at any time ever sold or had anything 
to do with dope? A. Never in my record; no, sir, never. 

Q. Will you describe what this Taylor woman looked 
like? A. Well, she was brown-skinned and about a little 
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taller—she was about five foot two. I would say she was 
probably about ten pounds smaller than I was, because 
I have lost some pounds. 

Q. Tell me, Mrs. Simmons, did Officer Cannon, or Mar¬ 
shal Hickey, say anything to you when they came into the 
house? A. No, he did not say anything. One of the police¬ 
men said—grabbed us and said we were under arrest. I 
don’t know whether he was an officer or a policeman. 

The Court: I thought you said that one of them said that 
‘‘she threw it out of the window.’’ Who was that? 

The Witness: No, he said it when he came in the house. 
He didn’t say it from the back way. The ones that came 
in from the back way said that. 

• *#•#####* 

299 Mr. Ahern: One other thing I want, your Honor, or 
would request. 

The Court: Yes, sir. 

Mr. Ahern: I recognize that although they have not 
called the witness Brooks, I feel that his testimony per¬ 
meates this whole case, and is inter-twined with the testi¬ 
mony of Hood, so I would ask your Honor to give the 
abstract instruction that, even though there has been no 
testimony, that the acts and testimony of informers are 
to be viewed with scrutiny. 

The Court: I will deny that, sir, because we haven’t got 
their testimony. 

Mr. Ahern: We haven’t got their testimony, but I think 
Officer Hood inferentially puts a lot of Brooks’ actions 
into evidence, your Honor. 

The Court: I will deny that. 

342 (The proceedings were resumed at 2:00 o’clock 
p.m., at the expiration of the recess.) 
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Charge to the Jury 

The Court (Keeeh, J.): Ladies and gentlemen of the 
jury. AVe have about reached the point in this case when 
it will be your duty to retire to the jury room and elect 
your foreman, consider and decide the case, namely, deter¬ 
mine the innocence or the guilt of the two defendants 
before you for trial, as to the respective counts in which 
they are charged either singly or jointly. 

The mere fact that a defendant or defendants have been 
indicated, as indicated by the paper which I hold in my 
hand, is not to be construed bv vou as evidence in the 
case. The sole purpose of an indictment is to advise a de¬ 
fendant or defendants of the charge or charges which he 
or she must face when the case comes on for hearing. It 
is not evidence in the case. 

It is the duty of the Court to instruct you as to the law 
of the case, namely, to give you the rules and principles 
applicable to the particular case on trial. You are bound 
and obligated to follow those rules and principles. 

On the other hand, you ladies and gentlemen are the 
sole judges of the fact and it will be for you to determine 
all issues of the facts from the evidence adduced 
343 from the witness stand and in accordance with your 
recollection thereof. 

Counsel for the government and counsel for the defense 
have the right to make opening statements, stating to you 
what they expect to show for their respective sides of the 
case, and at the conclusion of the case to sum up what 
they believe they have been able to show in conformity with 
what they expected to show through their opening state¬ 
ments. 

If, however, your recollection be at variance with the 
recollection of government counsel, counsel for the defense 
or, for that matter, the Court, it will be your recollection 
which will control because you are the sole judges of the 
facts. 
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Every defendant in a criminal case is presumed to be 
innocent. This presumption of innocence attaches through¬ 
out the trial. 

The burden of proof is on the government to prove a 
defendant guilty beyond a reasonable doubt and to prove 
each and every essential element thereof. If the govern¬ 
ment fails, then you must find the defendant or defendants 
not guiltv. 

You may well ask what is meant by the phrase “a reason¬ 
able doubt.” It does not mean any doubt whatsoever. Proof 
beyond a reasonable doubt is proof to a moral certainty 
and not necessarily proof to an absolute or mathematical 
certaintv. 

w 

By a reasonable doubt, as its name implies, is meant a 
doubt based on reason; not any whimsical or capri- 
344 cious conjecture. It is a doubt which is reasonable 
in view of all the evidence. Therefore, if after an 
impartial comparison and consideration of all the evidence 
you can truthfully say that you are not satisfied with the 
guilt of a defendant, then you have a reasonable doubt. 
But, if after such impartial comparison and consideration 
of all of the evidence, you can candidly say that you have 
an abiding conviction of the defendant’s guilt, such as you 
would be willing to act upon in the more weighty and 
important matters relating to your personal affairs, then 
you have no reasonable doubt. 

You are further instructed that in a large proportion of 
the cases absolute certainty cannot be expected; that al¬ 
though the verdict must be the verdict of each individual 
juror and not a mere acquiescence in the conclusion of your 
fellows, yet you should examine the question submitted with 
candor and with a proper regard and deference to the 
opinion of your other fellows. 

In determining whether the government has established 
the charge against the defendants beyond a reasonable 
doubt, you will consider and weigh all the testimony of all 
the witnesses who have appeared before you. You being 
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the sole judges of the facts, it necessarily follows that you, 
too, are the sole judges of the credibility of the various wit¬ 
nesses who have appeared before you. 

345 Tn determining whether to believe the testimony 
of any witness, and in weighing the testimony of 

anv witness, vou may consider his demeanor on the stand; 
his manner of testifying; whether he impresses you as 
having an accurate memorv and recollection; whether he 
impresses you as a truth-telling individual; his apparent 
candor and fairness, or lack of it; the interest which he 
has in the result of the trial of the case, if any; his bias 
or prejudice for or against the defendant if any is shown, 
and his opportunity of knowing the facts and circumstances 
about which he has testified. And then from all these facts 
and circumstances it becomes your duty to give the proper 
weight to the testimony of each and every person who has 
appeared before you. 

You are further instructed that while the law makes the 
defendant Gladys Simmons a competent witness in this 
case, that you have the right to take into consideration her 
situation and interest in the result of your verdict, and 
all the circumstances which surround her, and give to her 
testimony such weight as in your judgment it is fairly 
entitled to. 

In that connection the Court calls your attention to the 
fact that there has been testimony in this case that hereto¬ 
fore Gladys 0. Simmons has been convicted of certain 
crimes. The Court instructs you that that is not evidence 
of her guilt as to the charges which she is facing here 

346 today. The sole purpose of the introduction of a 
prior record is for use by the jury in determining 

what weight you will attach to the testimony of a particu¬ 
lar person whose record has been disclosed before you. 

You are further instructed that no inference of guilt 
arises against the defendant Nathaniel Simmons because 
of his failure to testify as a witness in his own behalf. 

The Court further instructs you that if a party has it 
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peculiarly within its power to produce a witness whose 
testimony would elucidate the transaction, that the fact 
that he does not do it creates the presumption that the 
testimony, if produced, would be unfavorable. However, 
there is no such presumption where the government fails 
to put on, or for that matter where the defendant fails 
to put on the stand a witness not deemed necessary to its 
or their cases, who might conceivably have given testimony 
favorable to the defendant or to the government. 

This brings us to the law and its application to the par¬ 
ticular case on trial. The indictment in this case is quite 
long. I shall not read it, but you will be given a copy to 
take with you to the jury room. ; 

To summarize, it contains 12 counts and denis with four 
sales of heroin hydrochloride mixture, and one charge of 
possession of marihuana. 

Each of the first three sales of heroin alleged constitutes 
three different violations of the narcotic law, namely, 
347 purchase and sale not in or from the original 
stamped package; sale not in pursuance of a writ¬ 
ten order as required by law, and facilitating the conceal¬ 
ment and sale of heroin after it had been, to the knowl¬ 
edge of the defendants, unlawfully imported into the United 
States. 

Counts one, two and three deal with the sale of 10 cap¬ 
sules on January 20, 1953. 

Counts four, five and six with the sale of 15 capsules on 
January 27, 1953. 

And Counts seven, eight and nine with the sale of 10 
capsules on February 24, 1953. 

The fourth sale of a heroin hydrochloride mixture, 261 
capsules on the 24th of February, 1953, is charged only in 
two counts: Count ten, purchase and sale not in or from 
the original stamped package, and Count eleven, facilitat¬ 
ing the concealment and sale of heroin unlawfully im¬ 
ported into the United States. 

Count twelve of the indictment charges the defendants 
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with possession on February 27, 1953, of one bag of mari¬ 
huana without having paid the transfer tax provided by 
law. 

As the indictment now stands, insofar as your consider¬ 
ation thereof is concerned, the defendant Nathaniel Sim¬ 
mons alone is charged under Counts one, two and three 
with the sale on January 20, 1953. The defendant Na¬ 
thaniel Simmons alone is charged with the sale on January 
27 under Counts four, five and six, and the defend- 
34$ ant Gladys Simmons alone is charged with the sale 
on February 24, under Counts seven, eight and nine. 

Both defendants are charged under Counts ten, and 
eleven, in dealing with the sale on February 27, and both 
defendants are charged with the possession of untaxed 
marihuana on February 27 under Count twelve. 

Narcotic drugs are defined in the law’ as opium, coca 
leaves, any compound, salt, derivative or preparation 
thereof. 

Heroin Hydrochloride referred to in certain of the counts 
of the indictment comes within this definition. 

The provision of law under which the respective defend¬ 
ants are charged in Counts one, four, seven and ten, insofar 
as pertinent, reads as follows: 

“It shall be unlawful for any person to purchase, sell, 
dispense or distribute-” 

any of the drugs which I have heretofore enumerated- 

“except in the original stamped package or from the 
original stamped package.” 

In other words, the violations consist of purchasing, sell¬ 
ing, dispensing or distributing a narcotic drug except in 
the original stamped package or from the original stamped 
package. 

Now, the law* does not require direct proof of a purchase, 
sale, dispensing or distribution of a drug, for the statute 
goes on to say: 
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349 “The absence of appropriate tax-paid stamps 
for any of the aforesaid drugs shall be prim a 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found” 

In other words, if it is proved that the defendant had 
possession of this drug and that while in his or her posses¬ 
sion there were no appropriate tax-paid stamps for those 
drugs, those facts constitute prima facie evidence of the 
violation of the statute and the jury may find the defendant 
or defendants guilty on that charge or charges if it sees 
fit to do so, without requiring any further proof. 

The provision of law under which Counts two, five and 
six are based, insofar as pertinent, reads: 

“It shall be unlawful for any person to sell, barter, 
exchange, or give away” any of the drugs mentioned 
in this section 2550(a); that is, any narcotic drug— 
“except in pursuance of a written order from the per¬ 
son to whom such article is sold, bartered, exchanged, 
or given, on a form to be issued in blank for that pur¬ 
pose by the Secretary of the Treasury. 

In other words, it is unlawful to make any sales of nar¬ 
cotics except pursuant to a written order filled out on a 
blank form issued by the Treasury Department. The pur¬ 
pose of this provision being to control and supervise 
350 legitimate traffic in narcotics, such as is needed occa¬ 
sionally by physicians, and to suppress illicit traffic 
in narcotics. 

The provision of law under which the defendants are 
charged in Counts three, six, nine and eleven, insofar as 
pertinent, reads: 

“If any person fraudulently or knowingly imports 
or brings any narcotic drug into the United States con¬ 
trary to law, or assists in so doing, or receives, con¬ 
ceals, buys, sells, or in any manner facilitates the trans- 
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portation, concealment or sale of any such narcotic 
drug after being imported or brought in, knowing the 
same to have been imported contrary to law, such per¬ 
sons, upon conviction”- 

shall be punished as provided by the statute. 

And this law goes further, for it goes on to say that the 
government does not have to prove every element of the 
offense, as the statute analyzes it, but if the defendant is 
shown to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the possession 
to the satisfaction of the jury, or there is evidence from 
other sources to so explain it. 

In other words, if you find that the defendant had posses¬ 
sion of a narcotic drug—the one referred to in the indict¬ 
ment—and in the District of Columbia, then from 
351 that fact alone you are at liberty to find such defend¬ 
ant or defendants guilty of a violation of the statute 
without anything more, unless the defendant either by him 
or herself, or by some other witnesses, explains the posses¬ 
sion of the drug to your satisfaction. 

The provision of the law under which Count twelve is 
based flows from the so-called Marihuana Tax Act, which 
imposes a tax on all transfers of marihuana. This tax must 
be paid by the person to whom marihuana is transferred. 

The particular section in question being Section 2593(a) 
of Title 26 of the United States Code, and it reads: 

“It shall be unlawful for any person who is a trans¬ 
feree, required to pay the transfer tax imposed by 
Section 2590(a), to acquire or otherwise obtain any 
marihuana without having paid such tax”- 

and here again the statute goes further and says- 

“and proof that any person shall have had in his 
possession any marihuana and shall have failed, after 
reasonable notice and demand by the Collector, to 
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produce the order form required by Section 2591 to be 
retained by him, shall be presumptive evidence of 
guilt”- 

under this section- 

“and a liability of the tax imposed under Section 
2590(a).” 

Possession may be actual or constructive, and in this 
connection you are instructed as a matter of law that 
possession means not merely actual physical posses- 

352 sion within the hand, but it includes constructive 
possession as well. Constructive possession occurs 

when a person does not have within his hands or grasp 
the article in question, but does have dominion and control 
over the article. Of course, neither of the defendants could 
have actual or constructive possession of said marihuana 
within the meaning of the statute, without knowledge of 
its possession, and mere presence of the marihuana, with¬ 
out knowledge of its presence, would not constitute posses¬ 
sion. 

Proof mav be of tw’o characters: Direct evidence and cir- 

w 

cumstantial evidence. Frequently the proof of guilt in a 
criminal case consists entirely of what is known as circum¬ 
stantial evidence. Circumstantial evidence is evidence of 
circumstances from which the defendant’s guilt or inno¬ 
cence may be inferred by the jury. 

A simple example of convincing circumstantial evidence 
is the track of an animal in the snow. If you see rabbit 
tracks, you know a rabbit has been there, just as clearly as 
if you had actually seen the rabbit. At times, in fact, if 
the circumstantial evidence is sufficiently strong, it may be 
even more convincing than direct evidence. 

Any eye witness may make a mistake in identifying the 
person whom he saw, his memory may be inaccurate or 
lie may be intentionally fabricating his story. On the 
other hand, circumstances speak for themselves and 

353 if they are strong enough and unambiguous enough, 
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at times irresistably lead to a definite conclusion of 
either guilt or innocence. However, the conclusion of guilt 
must be based on proved circumstances, and the law is 
that before a defendant can be convicted of a crime on 
circumstantial evidence alone, the circumstances must be 
consistent with each other and they must not only be con¬ 
sistent with the hypothesis of the defendant’s guilt but 
must be inconsistent with every other hypothesis, including 
the hypothesis of innocence. 

I again call your attention to the fact that the defend¬ 
ant Nathaniel Simmons alone is charged under Counts one, 
two, three and Counts four, five and six. The defendant 
Gladys Simmons alone is charged under Counts seven, 
eight and nine. Both defendants are charged under Counts 
ten and eleven, and again in Count twelve. 

Has either counsel anything to add? 

Mr. Smithson: The government has nothing, your Honor. 

Mr. Ahern: May we come to the bench? 

The Court: Yes. 

Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Ahern: Your Honor, I have two objections. 

The Court: All right, sir. 

.*>54 Mr. Ahern: I would ask your Honor to instruct 
the jury on the defense of alibi. I think the testimony 
of the witness Gladys Simmons establishes the defense of 
alibi such as would justify an instruction on alibi as to the 
date January 20, which covers the first, I think, three 
counts. 

Your Honor mentioned in your charge that the defend¬ 
ant Gladys Simmons is a competent witness, and then I 
think you said “You can consider her interest,” or some¬ 
thing, “in the matter.” 

The Court: That is right. 

Mr. Ahern: I would ask your Honor to give a similar 
instruction as to the police officers. 
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The Court: I have done that. I did that to every other 
witness over here. 

Mr. Ahern: I didn’t hear your Honor say that. 

The Court: Oh yes, a whole page of it. 

Mr. Ahern: The way it sounded to me, it sounded like 
it rather singled out the defendant. 

The Court: No. As a matter of fact, when I did it, I gave 
it as to all the witnesses, and followed it up with them. 

Mr. Ahern: Would your Honor specify police officers? 

The Court: Oh no. They are all witnesses. 

Mr. Ahern: It gave me the impression, your Honor, that 
the defendant was being singled out. 

355 The Court: The defendant, as a defendant, is 
because he is in an entirely different category, but 
then I have all of the other witnesses under the same thing 
and say the same thing as to each of them. 

Mr. Ahern: Your Honor, would you decline, though, to 
say that the jury is instructed that the police officers- 

The Court: It w T ould be purely duplication. I am saying 
it as to anybody and everybody. 

Just to show you, take a look at this (indicating written 
charge.) 

Mr. Ahern: I understand that, your Honor, but even so 
it tends to be a little more privileged in its context. 

The Court: I think it is fair and I hope it is. I believe 
it is. 

Mr. Ahern: Well, I think that is all. 

Would your Honor instruct them the other way? 

The Court: I will tell them before they can convict her, 
she must have been found to have been there. 

(Counsel returned to the trial table.) 

The Court: Counsel asked me to call to vour attention 
the fact that there has been imposed in this case, insofar 
as Nathaniel Simmons is concerned, in Counts one, two 
and three, that alibi defense or the defense of alibi has 
been injected, which means that the defendant says that he 
was not there. 


356 Of course, if you find that he was not there, he 
could not be convicted. 

Is that satisfactory, sir? 

Mr. Ahern: Yes, vour Honor. 

The Court: There being nothing further, then, ladies and 
gentlemen, the Court will in conclusion say this: 

The matter is important to all concerned. When you 
go to the jury room, you will consider this case deliberately 
and carefully, dispassionately and objectively, without bias 
or prejudice for or against the defendant or defendants; 
without emotion and without sympathy, and in the light 
of the instructions on the law which I have given you, 
bearing in mind that you are the sole judges of the facts, 
and that vou are obligated to follow mv instructions onlv 
as to the law. 

As to the lady and gentleman who occupy alternate posi¬ 
tions one and two in the jury box, you are excused, the 
contingency for which you were selected not having oc¬ 
curred; you are excused with the thanks of counsel for gov¬ 
ernment and counsel for the defense, and by the Court. 

As to the twelve principal jurors it becomes your duty 
now to retire to the jury room, select your foreman, con¬ 
sider and decide the innocence or guilt of the particular 
defendants before you. 

Your verdict, of course, must be unanimous as to 

357 each defendant. 

In your first count your verdict will be guilty or 
not guilty. 

In your second count, it will be guilty or not guilty. 

In the third count, guilty or not guilty. 

And that relates to Nathaniel Simmons alone. 

In the fourth count your verdict will be guilty or not 
guilty. 

In the fifth count, guilty or not guilty. 

In the sixth count, guilty or not guilty. 

And those counts relate to the defendant Nathaniel T. 
Simmons alone. 
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In the seventh count your verdict will be guilty or not 
guilty. 

In the eighth it will be guilty or not guilty. 

In the ninth it will be guilty or not guilty. 

And those counts relate to the defendant Gladys 0. 
Simmons alone. 

On count ten your verdict will be not guilty or guilty as 
to Gladys 0. Simmons; not guilty or guilty as to Nathaniel 
T. Simmons. 

On the eleventh count your verdict will be guilty or not 
guilty as to Gladys 0. Simmons and not guilty or guilty as 
to Nathaniel T. Simmons. 

358 On the twelfth count your verdict will be guilty 
or not guilty as to Gladys O. Simmons, and guilty 
or not guilty as to Nathaniel T. Simmons. 

Your verdict insofar as the two defendants are con¬ 
cerned in one count may be guilty on one, not guilty as to 
the other; guilty as to both or not guilty as to either. 

There being nothing further, you may now retire to con¬ 
sider and decide the case. 

(Whereupon, at 2:28 o’clock p.m., the jury retired to 
deliberate of their verdict.) 



BRIEF FOR APPELLEE 


IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 




No. 11,917 


/ i ’ 


r ’i s 
*2 


f I J I • «-> • 

0/ i r/v/;' ??$ Li; 


ov ? 


tl.. 


EVA P. DeFOE, Appellant ^ „ 

vs. 


CLKPK 


NATIONAL CAPITAL BANK, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


Arthur C. Keefer 
Arthur C. Elgin,• 
Attorneys for Appellee. 0 
830 Washington Loan & Trust 
Bldg. 1 

Washington 4, D. C. 



Paxes or Byrox S. Adams. Wasbxxctox. D. C. 


l 





QUESTION PRESENTED 

Did the acts of the appellee, as set forth in the record, in 
accepting promissory note of appellant’s daughter, en¬ 
dorsed by appellant, in place of overdue note of daughter, 
for agreement on appellee’s part not to sue; filing suit 
when new note became in arrears; filing praecipe signed 
by appellant and daughter—consenting to entrance of judg¬ 
ment with a stay of execution conditioned on monthly pay¬ 
ments being made, and moving that stay be vacated when 
payments were in arrears, show such abuse of process by 
appellee and damage to appellant as would present a ma¬ 
terial question of fact. 
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EVA P. DeFOE, Appellant 
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NATIONAL CAPITAL BANK, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF CASE 

The appellant, Eva P. DeFoe, filed a complaint in the 
United States District Court for the District of Columbia 
entitled “Complaint for Damages for Abuse of Civil Pro¬ 
cess’’, (Joint App. 23) in which she alleged that the appel¬ 
lee, acting through its attorney, Sidney S. Sachs, as its 
duly authorized agent, induced her to endorse a promissory 
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note of her daughter, Geraldine V. DeFoe, payable to the 
appellee for which there was no consideration to appellant, 
said note being to replace an existing note of the daughter’s 
held by the appellee, which was then overdue; that there¬ 
after, on November 10, 1949, appellee filed suit in the Mu¬ 
nicipal Court for the District of Columbia, No. 506,324, on 
said note and before any service of process was had upon 
her she was induced by the appellee, acting through said 
agent, to sign a “Confession of Judgment” the “legal con¬ 
sequences” of which were unknown to her. She further 
alleged that judgment was entered on December 12, 1949, 
in said Municipal Court suit without notice to her and with¬ 
out service of process upon her, which acts she alleged were 
“wrongful and fraudulent” from which she has suffered 
“injury”, “humiliation”, “distress” and has expended 
“time, effort and money” in “an effort” to have said judg¬ 
ment vacated. The judgment has not been vacated. The 
appellee filed a motion to dismiss for failure to state a 
cause of action and the matter came on for hearing be¬ 
fore Judge Youngdahl of the United States District Court. 
Judge Youngdahl continued the motion to dismiss and 
suggested to the appellee that in the meantime it would 
be well for the appellee to file an answer and a motion for 
summary judgment in order that the record would be com¬ 
plete. The appellee, therefore, filed an answer (Joint 
App. 18) and a motion for summary judgment based upon 
a number of reasons set out in the points and authorities 
attached to said motion (Joint App. 22) and which are a 
part of the record herein. The motion for summary judg¬ 
ment came on for hearing before Judge Letts of the United 
States District Court and the appellee’s attorney called to 
the attention of the Court the previous proceeding with 
reference to the motion to dismiss upon the theory that 
while counsel had no objection to Judge Letts hearing the 
matter, it was felt that he should be advised of the previous 
proceeding. Judge Letts saw no reason why he should not 
hear the matter, to which counsel for both parties agreed. 
(Joint App. 5) After the motion was fully argued on the 
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facts appearing in the record and in the original file of 
Municipal Court No. 506,324, which is a part of the record 
in Case No. 11,533 of this Court, the motion was granted 
(Joint App. 37) and a motion for a rehearing was subse¬ 
quently denied. (Joint App. 43) 

SUMMARY OF ARGUMENT 

1. The District Court of the United States for the Dis¬ 
trict of Columbia has full authority to grant a motion for 
a summary judgment in cases w’here there is no genuine is¬ 
sue as to any material fact. 

2. A contractor must stand by the words of his contract, 
and that applies to the endorsement of a note or a consent 
to judgment in pending litigation. 

3. Forbearance to sue is a sufficient consideration for the 
promise of a third party as is the assumption of liability 
at the request of and for the benefit of the promisor. 

4. Appellant’s complaint, while entitled “Complaint for 
Damages for Abuse of Civil Process” is one containing 
allegations of both “Abuse of Process” and “Malicious 
Prosecution”, both of which are contradicted by the com¬ 
plaint and the record. 

5. Appellant has had her day in Court, has exhausted her 
legal remedies, and the matter is res judicata. 

ARGUMENT 

1. The United States District Court for the District of Colum¬ 
bia has full authority to grant a summary judgment in 
cases where there is no genuine issue as to any material 
fact. 

The Court below committed no error in granting the de¬ 
fendants’ motion for summary judgment, said Court hav¬ 
ing full authority to grant such a motion because the rec¬ 
ord shows that there was no genuine issue as to any mate¬ 
rial fact. 

Rule 56, “Summary judgment”, Federal Rules of 
Civil Procedure. 
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This action is an action for damages for alleged abuse 
of civil process arising out of an action filed by the appellee 
in the Municipal Court for the District of Columbia against 
the appellant and her daughter as the endorser and maker, 
respectively, of a certain promissory note payable to the 
appellee. In her complaint filed herein, (Joint App. 23) 
and in her statements made in the written record and ap¬ 
pearing in the transcript of testimony in the Municipal 
Court Case No. 506,324, all of which has been before this 
Court and is a part of the record in United States Court of 
\Appeals for the District of Columbia Circuit No. ll r 553> 
decided October 3, 1952, the appellant admits she endorsed 
a promissory note made by her daughter to the order of 
the appellee to replace an overdue obligation of said daugh¬ 
ter to appellee, said note having been endorsed by her, so 
she says, in the office of one Sidney S. Sachs, attorney for 
appellee, when the daughter’s overdue obligation, and the 
appellee’s desire to take steps to collect the same, were be¬ 
ing discussed. This was confirmed by the daughter in the 
record of said No. 11,533. Said new note is a part of the 
record in above mentioned case No. 11,533. Appellant also 
admits that Municipal Court case No. 506,324 was filed, 
process issued and a “Confession of Judgment” signed by 
her, upon which judgment was entered. (Joint App. 17). 
This “Confession of Judgment” is also a part of the record 
in said case No. 11,533. Appellant further admits that she 
has attempted to have said judgment vacated but has not 
been successful. (Joint App. 18). She has not denied that 
the note was overdue and the conduct of the appellee, as 
outlined by the appellant, discloses nothing wrongful or 
fraudulent. Furthermore, the appellant has alleged no con¬ 
duct on the part of the appellee from which damages to 
the appellant would flow. 


5 


2. A Contractor must stand by the words of his contract. 

It is a well settled principle of law that a person is bound 
by the contract which he signs. The appellant admits she 
endorsed the note in question, (Joint App. 17). The note 
is the usual printed form note used in every day business 
transactions (Record in No. 11,533) and is in no way am¬ 
biguous or confusing. (Joint App. 33) Appellant does not 
deny that she signed it, does not deny that she read it, and 
does not denv that she understood it. Even if she had not 
read it she would still be bound by it. The record in No. 
11,533 shows that appellant was a person who had been 
employed in the business world and that her daughter, 
whom she says was with her when she endorsed the note, is 
employed by a firm of attorneys. The Supreme Court of 
the United States speaking in Upton, Assignee v. Tribilcock, 
91 U. S. Reports 45 (50) said: 

“It will not do for a man to enter into a contract, and, 
when called upon to respond to its obligations, to say 
that he did not read it when he signed it or did not 
know what it contained. If this were permitted, con¬ 
tracts would not be worth the paper on which they are 
written. But such is not the law. A contractor must 
stand by the words of his contract; and if he will not 
read what he signs, he alone is responsible for his omis¬ 
sions. That a misrepresentation or misunderstanding 
of the law will not vitiate a contract, where there is no 
misunderstanding of the facts, is well settled.” 

That she was “induced” by one Sidney S. Sachs, the ap¬ 
pellee’s “duly authorized agent”, to endorse the note is no 
excuse for the appellant not responding to her obligation 
and no defense for an action based upon her failure to do 
so. Furthermore, the same reasoning applies to her execu¬ 
tion of the praecipe requesting the Clerk of the Municipal 
Court to enter judgment with a stay of execution based on 
certain payments being made (Joint App. 34). There is 
no allegation that she did not read the praecipe, and that 
she did is quite evident as she and her daughter went so 
far as to initial certain minor changes made in ink. (Record 
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in Case No. 11,533). Here again the document is clear and 
unambiguous on the face of it and to say that she was ‘* in¬ 
duced” to sign it by the appellee “acting through the said 
agent” or that she was “uniformed as to the legal con¬ 
sequences” is no excuse. 

Upton, Assignee v. Tribilcock, supra. United 
States v. Fletcher, et al. 279. Fed. 160. 6 Ruling Case 
Law 624. 

3. Forbearance to sue is a sufficient consideration for the prom¬ 
ise of a third party as is the assumption of liability at the 
request of and for the benefit of the promisor. 

Appellant states in her complaint that, although she en¬ 
dorsed her daughter’s note, there was no consideration run¬ 
ning to her and that she was not indebted to the appellee. 
(Joint App. 17) The law is well settled that an agreement 
to forbear and forbearance to sue is sufficient consideration 
for the promise of a third party. 

12 American Jurisprudence 580. Spillane v. Yar- 
nalowicz, 252 Mass. 168. Saunders v. Bank of Mack- 
lenburg, et al. 112 Va. 443. 

Furthermore, the District of Columbia Code, Title 2S, 
Sec. 206, provides as follows: 

“An accommodation party is one who has signed the 
instrument as maker, drawer, acceptor, or indorser, 
urithout receiving value therefor, and for the purpose 
of lending his name to some other person. Such a per¬ 
son is liable on the instrument to a holder for value, 
notwithstanding such holder at the time of taking the 
instrument knew* him to be only an accommodation 
party.” 

The Courts have held that the assumption of liability at 
the request of the promisor and for his benefit is a valuable 
consideration. 
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Commercial Nat. Bank of Washington v. McCand- 
lish, 57 App. D. C., 378 (380). Chase v. DuPont Nat. 
Bank, 277 Fed. 235. 

4. Appellant's complaint, while entitled "Complaint for Dam¬ 
ages for Abuse of Civil Process", is one containing allega¬ 
tions of both "Abuse of Process" and "Malicious Prosecu¬ 
tion", both of which are contradicted by the complaint and 
the record. 

The appellant states that her claim is for abuse of proc¬ 
ess (Joint App. 17) which lies for the improper use of 
process after it has been issued and which is distinguished 
from malicious prosecution or maliciously causing process 
to issue. 1 American Jurisprudence 176. The appellant 
complains both of appellee’s actions in having her endorse 
a note, in filing a suit (issuing process), and in having her 
execute, with her daughter, a praecipe requesting the Clerk 
to enter a judgment. In other words, she is complaining 
of the issuance of process and what happened after it was 
issued. These two actions are frequently confused and the 
facts of a case may justify an action for either one. 80 
A.L.R. 5S0. If we are to confine ourselves to abuse of proc¬ 
ess then we must confine ourselves to the actions of the 
appellee after process was issued. There was no service of 
process on appellant, even though it was issued, and the 
only action taken was the execution by appellant and her 
daughter of a praecipe requesting the Clerk of the Court 
to enter a judgment against appellant and her daughter 
with a stay of execution, based on certain conditions, a prac¬ 
tice quite common in the Municipal Court. The note was 
overdue, it had been endorsed by appellant and appellee 
was entitled to a judgment with no stay. To have an action 
for abuse of process we must have the existence of an ul¬ 
terior motive and a use of process that would not be proper 
in the regular prosecution of the case, i.e.; that process has 
been wilfully abused to the damage of another. 80 A.L.R. 
580, 1 American Jurisprudence 178; Italian Star Line v. 
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U. S. Shipping Board Emergency Fleet Corp. 53 Fed. (2d) 
359; Bartlett v. Christliilf, 69 Md. 219 (228). 

There is no allegation here which indicates any abuse of 
process on the part of the appellee or any damage to the 
appellant. If we are considering malicious prosecution 
then we do not have it here, for to accept an endorser on 
a promissory note and to sue the maker and endorser when 
the note is in default does not indicate any malicious act 
on the part of the appellee or any wrongful act resulting 
in damage to appellant. Furthermore, it has been clearly 
established in this jurisdiction that no action will lie for 
recovery of damages sustained by the prosecution of a civil 
action, even had it been with malice and without probable 
cause (which is not true in the instant case) when there has 
been no arrest of the person or seizure of the property of 
the defendant, and no special injury sustained, which would 
not necessarily result in all suits prosecuted to recover for 
like causes of action unless successive uneoneionable suits 
are brought which would result in repeated use of the proc¬ 
ess of the Court. 

Pecliham v. Union Finance Co. et al., 60 App. D.C. 

104; Soffos v. Eaton , 80 U.S. App. D.C., 306. 

Peckham v. Union Finance Co., supra, lays down this 
very definite rule and the facts are analogous to ours 
even though it is designated an action for malicious 
prosecution. In that case the defendant was the holder 
of a promissory note of the plaintiff’s assignee secured 
by deed of trust, which deed of trust was foreclosed, and 
then defendant brought suit because of the deficiency and 
asked for the appointment of a receiver, etc. The plaintiff 
complained of the actions of the defendant before the filing 
of the suit and the subsequent proceedings. The complaint 
was dismissed. 
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5. Appellant has had her day in Court and exhausted her legal 
remedies, and the matter is res judicata 

The record in this case and in United States Court of 
Appeals No. 11,533 will show that judgment was entered in 
Municipal Court No. 506,324, as requested by the praecipe 
executed by the appellant and her daughter on December 
12, 1949, (Joint App. 34) and that payments were made on 
said judgment as stipulated by the terms of the stay of 
execution before the payments again became in arrears. 
Thereafter appellee filed a motion to vacate the stay on the 
grounds that the conditions of the stay had not been met. 
(Joint App. 34) This motion was never heard and later a 
second such motion was filed and fully heard by the Court 
upon argument for both sides, said motion being granted. 
(Joint App. 20) After this appellant filed a motion to vacate 
the judgment. (Joint App. 20) This was denied, after argu¬ 
ments before the Court, and then a full hearing was held 
on a motion for a rehearing, at which hearing voluminous 
testimony was taken (Joint App. 43) and appellant pressed 
her claim that the judgment was void, that the court lacked 
jurisdiction and that fraud, deceit and misrepresentation 
had been practiced upon her. The Court ruled that the 
appellant had entered into the contract, so must abide by 
the obligations of her agreement and dismissed the motion. 
Following the denial of a motion for reconsideration, ap¬ 
pellant appealed that case to the Municipal Court of Ap¬ 
peals for the District of Columbia, No. 1225. That Court 
heard the appeal on the motion as well as on the merits 
and denied the appeal on the ground that it had not been 
filed in time. A motion for a rehearing was denied. This 
Court in No. 11,533 denied a petition for allowance of an 
appeal, and denied a motion for a rehearing. On January 
5,1953, appellant filed a new motion to vacate the judgment 
on the grounds that the Court lacked jurisdiction, which 
motion was denied after argument and was appealed to 
the Municipal Court of Appeals, No. 1347, and the appeal 
was dismissed on the grounds that the question of juris- 
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diction had been raised on the previous motion, and even if 
it had not, it could have been raised, so appellant was 
barred from raising it at that stage of the proceeding and 
the matter was res judicata. No. 11,533, U.S. Ct. of App. In 
denying the rehearing on the original motion to vacate the 
judgment, the Court made the observation that the appel¬ 
lant might pursue such independent action as she might 
have. The Court was merely expressing the provisions of 
Municipal Court Rule 60, which is the same as Rule 60 of 
the Federal Rules of Civil Procedure except as to time, and 
provides that a party may be relieved of a final judgment 
for mistake, inadvertence, surprise, or excusable neglect, 
newly discovered evidence, fraud, etc., if a motion is brought 
within three months. The rule also provides that a mo¬ 
tion may be brought within a reasonable time if the judg¬ 
ment is void or for any other reason justifying relief from 
the operation of the judgment, and it further provides that 
the rule “does not limit the power of the Court to entertain 
an independent action to relieve a party from a judgment 
or order or proceeding” (italics supplied) or to set aside a 
judgment for fraud upon the Court. Appellant has not 
brought this independent action to be relieved of the judg¬ 
ment but for damages. Nothing in the statement of the 
Judge or the rule of the Municipal Court would give her 
any basis for this action for damages. As a matter of fact 
the Judge of the Municipal Court, in denying the motion 
to reconsider, stated that it was denied because (1) the ap¬ 
pellant had authorized the appellee’s attorney to enter 
judgment by confession and (2) because a lapse of six 
months had taken place before the motion to vacate was 
filed. (Joint App. 31) He did not refer to the three months 
period but appeared to feel that it vras a question of a “rea¬ 
sonable time” coupled with the appellant’s other acts. Fur¬ 
thermore, if the appellee’s action in filing the praecipe exe¬ 
cuted by appellant and her daughter consenting to judg¬ 
ment, and the action of requesting that the stay provided 
thereon be set aside when the conditions of the stay were 
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not met, was fraud and deceit as contended by appellant, 
then it would be fraud and deceit upon the Court and the 
Judge would have had ample authority under the Rule to 
vacate the judgment. In like manner, if the judgment had 
been void, as contended by the appellant, or if she had pos¬ 
sessed any other reason justifying relief from the opera¬ 
tion of said judgment, the Court would undoubtedly have 
vacated the same. In other words, the Court has discretion 
where the facts warrant it and there appears to be some 
valid defense. 

Fiske v. Buder, 125 F.(2d) 841; Sullivan on Fed¬ 
eral Rules of Civil Procedure, Pg. 737; Atlas Glass 
Co. v. Hartford Empire Co ., 322 U.S. 238; United 
States v. Arnes , 10 F.R.S. 960; Greenspahn v. Sea¬ 
gram & Sons, 186 F.(2d) 616; Sebastiano v. U. S., 
15 F.R.S. 1052. 

Therefore, we can only be led to one conclusion, namely, 
that the Judge of the Municipal Court, after the full hearing 
and introduction of testimony by the appellant, was con¬ 
vinced that there was no merit in the contention that the 
judgment should be vacated. The matter is, therefore, res 
judicata and, as the appellant points out in her brief, the 
plea of res judicata prevails where the exact point was in 
issue in the previous litigation. U.S. v. Bridges, 87 Fed. 
Supp. 14. This action then is but an attempt to retry a ques¬ 
tion fully heard by another Court (or other Courts) of com¬ 
petent jurisdiction and collaterally impeach the judgment 
of those Courts. This cannot be done. Peckham v. Union 
Finance Co., et al., (supra). 

CONCLUSION 

Counsel is unable to find any material issue of fact in 
the case before the Court. The appellant, by her own ad¬ 
mission, endorsed her daughter’s note upon appellee’s 
agreement to forbear from legal action, at which time she 
knew what she was signing and its import. She then, with 
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her daughter, executed a praecipe consenting to judgment 
when said note became in arrears. Said judgment was 
recognized when payments were made upon it, and when 
those payments became in arrears she and her daughter 
attempted to have the judgment vacated but, after a lengthy 
hearing on the merits and the exhausting of all the proc¬ 
esses of the judicial system of the District of Columbia, 
they were unsucessful. Appellant has shown no basis for 
an action for abuse of process or damages resulting there¬ 
from. 

We respectfully submit that under the Law and decisions 
herein cited, the action of the Lower Court in granting ap¬ 
pellee’s motion for a summary judgment, and in entering 
the judgment, was correct. 

Arthur C. Keefer 
Arthur C. Elgin, 

Attorneys for Appellee. 
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BRIEF FOR APPELLEE 

counterstatement of the case 

On March 18, 1953 a twelve count indictment was filed 
in the District Court wherein it was charged, in Count One 
thereof, that Gladys 0. Simmons and Nathaniel T. Sim¬ 
mons, appellants herein, on or about January 20, 1953, 
purchased, sold, dispensed and distributed, not in the origi¬ 
nal stamped package and not from the original stamped 
package, ten capsules containing a mixture of heroin hydro¬ 
chloride, quinine hydrochloride and milk sugar. 
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Count Two charged tliat on or al>out January 20, 1953, 
Gladys 0. Simmons and Nathaniel T. Simmons did sell, 
barter, exchange and give away to Burton G. Brooks the 
same ten capsules that were mentioned in Count One. 

Count Three charged that Gladys (). Simmons and Na¬ 
thaniel T. Simmons did facilitate the concealment and sale 
of the ten capsules mentioned in Counts One and Two. 
(J.A. 2-3.) 

In Count Four it was charged that on or about January 
27, lor>3, Nathaniel T. Simmons purchased, sold, dispensed 
and distributed, not in the original stamped package and not 
from the original stamped package, fifteen capsules con¬ 
taining a mixture of heroin hydrochloride, quinine hydro¬ 
chloride and milk sugar. 

Count Five charged that on or about January 27, 1953, 
Nathaniel T. Simmons did sell, barter, exchange and give 
away to Burton G. Brooks, the fifteen capsules mentioned 
in Count Four. 

Count Six charged that on or about January 27, 1953, 
Nathaniel T. Simmons facilitated the concealment and sale 
of the fifteen capsules mentioned in Counts Four and Five. 
(J.A. 3-4.) 

In Count Seven it was charged that on or about February , 
24.1U53. Gladys 0. Simmons purchased, sold, dispensed and 
distributed, not in the original stamped package and not 
from the original stamped package, ten capsules containing 
a mixture of heroin hydrochloride, quinine hydrochloride 
and milk sugar. 

Count Eight charged that on or about February 24, 1953, 
Gladys 0. Simmons did sell, barter, exchange and give away 
to Burton G. Brooks the ten capsules mentioned in Count 
Seven. 

Count Nine charged that on or about February 24, 1953, 
Gladys O. Simmons did facilitate the concealment and sale 
of the ten capsules mentioned in Counts Seven and Eight. 
(J.A. 4-.>.) 

In Count Ten it was charged that on or about February 
27. ions. Gladys O. Simmons and Nathaniel T. Simmons 
purchased, sold, dispensed and distributed, not in the origi¬ 
nal stamped package and not from the original stamped 
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package, 261 capsules containing a mixture totaling about 
20.") grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar. 

Count Eleven charged that on or about February 27, 
1953, Gladys 0. Simmons and Nathaniel T. Simmons facili¬ 
tated the concealment and sale of the 2G1 capsules mentioned 
in Count Ten. (J.A. 5.) 

In Count Twelve it was charged that on or about Febru¬ 
ary 27, 1953, Gladys 0. Simmons and Nathaniel T. Sim¬ 
mons, being transferees of marihuana required to pay the 
transfer tax imposed by Section 2590, Title 26, United 
States Code, obtained one brown bag containing about 440 
grains of marijuana, without having paid such tax. (J.A. 
5-6.) 

On March 27, 1953, each appellant entered a plea of not 
guilty (R. 368). On May 12, 1953, the case came on for 
trial. 

Officer Virgil J. Hood (R. 24-112, 115), testified that, on 
January 20, 1953, he met Burton Brooks at 2 o'clock p.m. 
between N and 0 on Eleventh Street, N. W. (R. 25). Brooks 
made a phone call to Lincoln 3-9491 1 and they went to the 
northeast section of Washington (R. 25-26). Before leav¬ 
ing, Ilood took all the personal possessions of Brooks (R. 
26), and gave him $12.50. While at Eleventh and O, a gray 
Cadillac, 1950 model, D.C. License J-3S97 drove up. A man 
rolled the window down and Brooks went over to the car. 
The driver handed him a small package and Brooks handed 
him the money which Officer llood had given him. Officer 
Hood was about eight to ten feet from the transaction. The 
driver then proceeded north on Eleventh Street. Brooks 
returned to the officer and gave him the package which con¬ 
tained ten capsules of white powder. There were no stamps 
on the packages and there were no written order forms. 
(R. 26-30.) At the narcotic squad office, a field test was 
made in Hood’s presence and the narcotics were placed in 
a safe (R. 30-33). 

Officer Hood stated that he does not know where Burton 


1 It was stipulated that such number was the unlisted telephone 
of Nathaniel Simmons (R. 113-115). 
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Brooks is at present. He saw him on the Monday following 
February 27, 1953. He has gone to Brooks’ mother and 
to several of Brooks’ friends, but they do not know where 
he can be located (R. 35). 

On January 27, 1953, Brooks made a purchase of fifteen 
capsules with $18.75 at Sixth and Eye Streets Northeast, 
following a phone call to the same telephone number (R. 
35-37). The seller was the same man who had made the 
sale from the automobile on January 20tli, i.e. Nathaniel 
Simmons (R. 38-39). 

On February 24, 1953, at about 12:30 a.m., Hood met 
Brooks again. A phone call was made to the same number. 
Thereafter, Brooks bought ten capsules with $15.00 at 
Fifth and Eye Streets, N. E. from a woman, Gladys Sim¬ 
mons. (R. 42-48.) 

Officer Hood applied for an arrest warrant for Nathaniel 
Simmons and Gladys Simmons on February 27, 1953 (R. 
48). 

On cross-examination, it was shown that Brooks was a 
drug addict (R. 50). 2 On redirect, Officer Hood stated that 
he has made a diligent effort to locate Brooks (R. 119). 
Officer Hood was further cross-examined on recall (R. 268- 
272). 

Officer Sherwood 11. Herring (R. 121-182), testified as 
to the field tests which were made of the capsules in issue 
(R. 121-131) and the arrest of the appellants (R. 131-133). 
A search of the house uncovered a box in which was found, 
inter alia, $3785.75 (R. 139), and a wallet holding $214.00 
and a learner's permit listed to Gladys Simmons (R. 141). 
In the rear of the house was found an envelope bearing 
money, an envelope containing 50 capsules, and three other 
envelopes containing 50 capsules each, and an envelope 
containing 11 capsules (R. 141-149). 3 The capsules were 
field tested and turned over to a chemist. There were no 
stamps on the envelopes. (R. 149). 

-Officer Hood was cross-examined at length (R. 49-112, 115-119, 
120 - 121 ). 

3 At the time of the arrest, Officer Cannon shouted “She just threw 
it out the window” (R. 132). 
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A brown paper bag was found in the top drawer of a chest 
in the front room on the second floor. Marihuana was 
found to be in it. (R. 150-151.) Another box of capsules 
was found in the room (R. 154-157). 4 * * A sifter and a spoon 
were found in the room (R. 175)/’ 

Officer Seymour Rayboy (R. 185-197), testified that, on 
January 27, 1953, he received a number of capsules from 
Officer Herring (R. 186-188). lie also described the arrest 
of appellants on February 27,1953 (R. 188-190). On cross- 
examination, Officer Rayboy stated that he checked Brooks’ 
address, the areas he frequented and sent out a teletype 
message on Brooks (R. 196). 

Officer Granville B. Cannon (R. 197-213), testified that 
he participated in the arrest of appellants on February 27, 
1953 (R. 198). He observed someone throw several (six) 
packages from the back window on the second floor (R. 
200). He identified Gladys Simmons as the person who 
threw them (R. 200-201). He identified Government’s Ex¬ 
hibits 6-A through 6-F as being the packages (R. 204). n 

Deputy Marshal William 11. Hickey (R. 219-236), partici¬ 
pated in the arrest of appellants (R. 220). He observed 
Gladys Simmons throw five packages out of the window and 
he picked them up from the back yard and he gave them to 
Officer Herring (R. 221-223). He identified Government’s 
Exhibits fi-A through 6-F as being the packages (R. 222). 
He also identified the articles which were found in the 
house (R. 224-226). 7 

Infernal Revenue A pent Charles 11. Richards (R. 237- 
241), testified that neither appellant produced the required 
Treasury order form when he made a demand upon them on 
March 3, 1953. 

Detective David II. Gould (R. 241-249) testified that he 
searched appellant Nathaniel Simmons on February 27, 

4 It was stipulated that an inquiry had been made into the amount 
of money found on the premises and that no dishonesty on the part 
of the officers was uncovered (R. 172-173). 

•'Officer Herring was cross-examined at length (R. 158-182). 

Officer Cannon was cross-examined at length (R. 205-213). 

7 Deputv Marshal Hickey was cross-examined at length (R. 226- 
234. 235-236). 
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1953 in the narcotic squad office. He found $540.00 in the 
right-hand trousers pocket (R. 243). 

Doctor James L. Yount) (R. 249-268), a chemist attached 
to the Treasury Department, testified that he had conducted 
an analysis of the Government’s exhibits. He found the 
capsules in Exhibits 1-A, 1-B, 2-A, 2-B, 3-A, 3-B, 6-G, 6-A, 
6-B, 6-C, 6-D, 6-E, 6-F, contained a mixture of heroin hydro¬ 
chloride, quinine hydrochloride and milk sugar (R. 251, 253, 
255, 257. 258-259, 260, 261). Exhibits 7-A and 7-B con¬ 
tained 440 "rains of marihuana (R. 263). 

On behalf of the appellants, s Elizabeth Simmons (R. 278- 

283) , mother of Nathaniel Simmons, testified that the appel¬ 
lants were with her on January 20, 1953, at the inaugural 
parade (R. 281). 

Glad if s O. Simmons (R. 283-295), testified in her own be¬ 
half. She stated that she attended the inaugural parade 
with Nathaniel and his mother on January 20th (R. 283- 

284) . She denied knowing Brooks on January 27th (R. 
284-285) and she denied seeing any drugs until she was in 
the courtroom (R. 285). She denied selling drugs to Brooks 
on February 24th (R. 285). She recalled the arrest on 
February 27th but denied throwing any packages from a 
window (R. 289). She admitted a prior conviction on a 
charge of robbery (R. 290). On cross-examination, she ad¬ 
mitted that the $5100 was hers and said she saved her 
money and “also had bet” (R. 293-294). She explained 
that she was arrested and convicted of petty larceny on 
June 29, 1944. and soliciting prostitution on October 18, 
1944 (R. 294). 

In rebuttal for the Government, Officer TIerrinq (R. 301- 
307), testified that at the time of the arrest no one but Gladys 
Simmons was on the second floor (R. 301). No one was 
present in the house but appellants and Simmons’ mother 
(R. 302).° 


8 A motion for a judgment of acquittal as to all counts was made 
at the close of the Government’s case (R. 275). The Government 
moved to dismiss Counts 1-2-3 against Gladys Simmons due to the 
inability to locate Brooks. The Government’s motion was granted 
and appellants’ motion ns to all other counts was denied (R. 275). 

9 The appellants did not renew their motion for a judgment of 
acquittal (R. 307). 




After the closing arguments (R. 307-341) and the instruc¬ 
tions (R. 342-358), the jury returned a verdict of guilty 
(R. 35S-360). The jury was polled (R. 360-361). 

On June 9, 1953, appellant Nathaniel T. Simmons was 
sentenced to serve a term of imprisonment for a period of 
24 months to 72 months, and to pay a fine of $100.00 on 
Count Two; 24 months to 72 months, and to pay a fine of 
$100.00 on Counts One and Three, to run concurrently and 
to run concurrently with the sentence imposed on Count 
Two; 24 months to 72 months, and to pay a fine of $100.00 
on Count Five, to take effect at the expiration of the sen¬ 
tence imposed on Count Two; 20 months to (50 months, and 
to pay a fine of $100.00 on Counts Four and Six, to run 
concurrently and to run concurrently with the sentence 
imposed on Count Five: 20 months to 60 months, and to 
pay a fine of $100.00 on Counts Ten, Eleven and Twelve, 

to run concurrently and to run concurrently with the sen- 

* • 

tenee imposed on Count Two. The payment of the fines was 
suspended. (J.A. 8-9.)'° 

On June 9. 1953, appellant Gladys O. Simmons was sen¬ 
tenced to serve a term of imprisonment for a period of 20 
to 60 months, and to pay a fine of $100.00 on Count Eight, to 
take effect at the expiration of the sentence now being 
served: 20 months to 60 months, and to pay a fine of $100.00 
on Counts Seven and Nine, to run concurrently and to run 
concurrently with the sentence imposed on Count Eight: 20 
months to 60 months, and to pay a fine of $100.00 on Count 
Ten. to take effect at the expiration of the sentence imposed 
on Count Eight: 20 months to 60 months, and to pay a fine 
of $100.00 on Counts Eleven and Twelve, to run eoncur- 


10 On June 3, 1953, the Government filed an information as to 
previous conviction, wherein it was stated that Nathaniel T. Sim¬ 
mons had entered a plea of guilty to four counts of a charge of 
violations of the Marijuana Tax Act on March 26. 1944 (R. 370). 

On July 7. 1953, Nathaniel T. Simmons, pro se, filed a motion to 
suppress (Cadillac), which motion was denied (R. 376). 

On September 18. 1953, the lower court (HoltzofT. J.), ordered 
that the money ($4550.75), which was seized from appellants on 
February 28, 1953, be turned over to James J. Laughlin and Albert 
J. Ahem, Jr., since appellants had, on February 28, 1953, assigned 
said money to Messrs. Laughlin and Ahern (R. 379). 





rently and to run concurrently with the sentence imposed on 
Count Ten. The payment of the fines was suspended. (J.A. 
10 - 11 .) 

From such judgments of convictions, appellants now 
bring this appeal (R. 374-373). 


STATUTES INVOLVED 

26 U.S.O. § 2553: 

(a) General Requirement. It shall he unlawful for 
any person to purchase, sell, dispense, or distribute any 
of the drugs mentioned in section 2550 (a) except in 
the original stamped package or from the original 
stamped package: and the absence of appropriate tax- 
paid stamps from any of the aforesaid drugs shall be 
prima facie evidence of a violation of this subsection 
by the person in whose possession same may he found: 
and the possession of any original stamped package 
containing any of the aforesaid drugs by any person 
who has not registered and paid special taxes as re¬ 
quired by sections 3221 and 3220 shall he prima facie 
evidence of liability to such special tax. 


26 U.S.C. § 2554: 

(a) General Requirement. It shall be unlawful for 
any person to sell, barter, exchange, or give away any 
of the drugs mentioned in section 2550 (a) except in 
pursuance of a written order of the person to whom 
such article is sold, bartered, exchanged, or given, on 
a form to be issued in blank for that purpose by the 
Secretary. 


26 U.S.C. ^ 2503 Unlawful possession: 

(a) Persons in general. It shall he unlawful for any 
person who is a transferee required to pay the transfer 
tax imposed by section 2590 (a) to acquire or otherwise 
obtain any marihuana without having paid such tax: 
and proof that any person shall have had in his posses¬ 
sion any marihuana and shall have failed, after reason¬ 
able notice and demand by the collector to produce the 
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order form required by section 2591 to be retained by 
him, shall be presumptive evidence of guilt under this 
section and of liability for the tax imposed by section 
2590(a) 

21 U.S.O. § 174: 

If any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law or assists in so doing or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported contrary to law. such person shall upon 
conviction be lined not more than $5,00') and imprisoned 
for not more than ten years. Whenever on trial for a 
violation of this section the defendant is shown to have 
or to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to au¬ 
thorize conviction unless the defendant explains the 
possession to the satisfaction of the jury. 

SUMMARY OF ARGUMENT 

Appellants contend that the trial court erred in refusing 
to permit him to inspect the statements of Officer Hood and 
the informer Brooks, in violation of the rules enunciated 
in Fryer v. United Mates, 93 U.S. App. L).0. —, 207 F. 2d 
134 (1953). However, the record shows that appellants did 
not make a motion in advance of trial, that Brooks was 
not called as a witness, and that the statement of the police 
officer was merely investigation memoranda. Hence, the 
Fryer case does not apply. The motion by appellants was 
made during the course of the trial. The court was clearlv 
correct in the denving the motion because Officer Hood did 
not use the notes during his testimony and because appel¬ 
lants failed to show that the documents were contradictory 
to his testimony. 

Appellants maintain that a conviction in a narcotics case 
should not be allowed to stand when it is based solely on 
the testimony of a police officer who observed the trails- 
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actions between an informer and the defendants. How¬ 
ever, appellants failed to make a motion for a judgment 
of acquittal at the close of the entire case and are barred 
from raising the sufficiency of the evidence. Furthermore, 
this Court has held in several cases that the uncorroborated 
testimony of a police officer is sufficient in a narcotics case. 

In addition, appellants argue that the charge to the jury 
was defective. However, the record shows that trial court 
properly refused to give an abstract instruction on the 
credibility of informers because, in the instant case, the 
informer did not testify. And, the trial court did charge 
the jury on the absent witness rule. 


ARGUMENT 

I 


The Trial Court Properly Denied the Motion 
to Inspect Documents 

Appellants contend that the lower court erred in denying 
them the right to inspect certain statements. They maintain 
that there was a violation of the rule enunciated by this 
Court in Fryer v. V nit erf States. 93 U.S. App. D.C. —, 207 
F. 2d 134 (1953), cert, denied 346 U.S. 885 (Br. at pp. 4-5). 
However, a study of the record reveals that there is no 
error. 

In the first place, appellants did not make a pre-trial 
motion to inspect documents. Therefore, the Fryer case 
does not apply. In the second place, the informer Brooks 
was not called as a witness. Thus, again, the Fryer case 
does not apply. And, thirdly, the statement of Officer Hood 
was not “evidentiary” within the meaning of the Fryer 
case. In James v. V nit erf Stales. 89 U.S. App. D.C. 201, 
191 F. 2d 472 at 474 (1951), cert, denied 342 U.S. 948, this 
Court said: 


Another error asserted is the court's refusal to make 
available to appellants certain police “progress re¬ 
ports.” The very term indicates the reports were 
memoranda of the progress of investigation and were 
not evidentiary in character. Nor did the court err in 
refusing to make available to appellants a personal 
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memorandum made bv one of the officers. He did not 

* 

use the notation to refresh his memory, nor was it 
employed in any other manner so as to entitle appel¬ 
lants to examine it. (Emphasis added.) 


Appellants' motion was made during the course of the 
cross-examination of Officer Hood (R. 01, 84, 102-105, 107) 
and subsequent thereto (R. 215-210, 272-275). Such motion 
was properly denied. In the first place, Officer Ilood did 
not use the notes to refresh his memory nor were the notes 
used in any way in the court. James v. United States, 
supra; Goldman v. United States, 310 U.S. 129, 132 (1942). 
Secondly, appellants failed to show that the documents 
wore contradictory to his testimony. Gordon v. United 
States, 344 U.S. 414, 418 (1953). 

See also: Shelton v. United States, 205 F. 2d S06, 814 
(5th Oil*. 1953); Schneider v. United States, 192 F. 2d 498, 
502 (9th Cir. 1951), cert, denied 343 U.S. 914, reh. denied. 
343 U.S. 954: Ira Ikuko Tognri D’Aguino v. United States, 
192 F. 2d 338, 375 (9th Cir. 1951), cert, denied 343 U.S. 
935; reh. denied 343 U.S. 958, reh. denied 345 U.S. 931; 
Kaufman v. United States. 163 F. 2d 404,409 (6th Cir. 1947), 
cert, denied 333 U. S. 857, reh. denied 333 U.S. 878; United 
States v. Billiard. 101 F. 2d S29, 837 (2nd Cir. 1939), cert, 
denied 303 U.S. 635; Am stein v. United States, 54 App. 
D.C. 199 at 203, 296 Fed. 946 (1924). 


II 

The Evidence Supports the Verdict 

Appellants maintain that they were denied the right 
to confront the witnesses against them when the Govern¬ 
ment failed to introduce the testimony of the informer 
Brooks (Br. at p. 5). This contention is without merit. 

It would appear from appellants’ brief that they are 
complaining about the lack of quantitative and qualitative 
character of the evidence against them. If such be their 
argument, they are foreclosed from raising such point on 
appeal because they failed to make a motion for judgment 
of acquittal at the close of the case. See: Battle v. United 
States. — U.S. App. D.C. —, 206 F. 2d 440 at 441 (1953). 
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However, assuming, arguendo, that appellants are not 
foreclosed from raising points pertaining to the nature of 
the evidence against them, it is clear that the verdict 
against them is supported by the evidence. 

Appellants'argument appears to be founded on the prem¬ 
ise that there was no corroboration. However, the nar¬ 
cotics were introduced into evidence and constituted cor¬ 
roboration of the transactions in issue. And, even if the 
testimony of Officer Hood were uncorroborated, it is a basic 
and general rule of criminal law, as enunciated by repeated 
decisions, that the testimony of a single witness is sufficient 
to sustain a conviction of crime. 7 Wigmore on Evidence, 
§2034. Such general rule is based upon other basic prin¬ 
ciples, namely that the credibility of witnesses is a matter 
for the sole consideration of the jury, and further, that the 
jury has a complete right to believe the testimony of a 
single witness, even if such testimony is without corrobo¬ 
ration. Thomas v. United States , 168 F. 2d 707 (5th Cir. 


1948). 

Where the accused is charged with a violation of the nar¬ 
cotic laws the likelihood of false accusations is no greater 
than it is in any other criminal case, but the harm done to 
society by failure to convict is incalculably greater. See 7 
Wigmore on Evidence, §2037. 

The precise issue raised by appellants, i.e. the violation 
of their right to confront the witnesses against them, has 
been answered by this Court. In Dear Check Quong v. 
United States . 82 U.S. App. D.C. 8, 10,160 F. 2d 251 (1947), 
the Court held: 


* * * Nor did the absence of the informer violate the 
appellant’s right to be confronted with the witnesses 
against him. Curtis v. Hives, 75 U.S. App. D.C. 66, 
68, 123 F. 2d 936, 938. 


In the Dear Cheek Quong case, the facts were almost iden¬ 
tical with those in the case at hand. There, the informer 
was searched by a narcotic agent, given money and told 
to make a purchase. The agent followed the informer, ob¬ 
served the transaction between the informer and the de- 
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fondant and afterwards received the narcotics from the in¬ 
former. As in the present case, the only testimony concern¬ 
ing the illegal transaction came from one witness, since the 
informer could not be produced at trial by the government. 
The Court held (82 U.S. App. D.C. at 9): 

It is said by appellant that the evidence was not suffi¬ 
cient to withstand a motion for acquittal at the close 
of the government's case. We said in the Higgins 
case, concerning practically identical evidence, ‘The 
evidence to this effect, if believed by the jury, as it was, 
was sufficient to justify the verdict of guilty.’ The 
quoted sentence is equally applicable to this case. (Cit¬ 
ing I lift (jins v. United States. 81 U.S. App. D.C. 371, 
160 F. 2d 222, cert, denied 331 U.S. 822). 

In the Higgins case, supra, this Court in sustaining a 
conviction said (81 U.S. App. D.C. at 371): 

This is an appeal from a judgment of conviction on 
the verdict of a jury in a narcotic case. The evidence 
in the trial followed the invariable pattern of similar 
prosecutions. An informer in the pay of the Govern¬ 
ment is first searched bv an agent, given money and 
told to effect a purchase of the drug, the agent in the 
meanwhile following the informer and watching the 
transaction and thereafter receiving from the informer 
the evidence of the crime. In the present case the only 
variation occurred when the informer icas placed on 
the witness stand and denied having any recollection 
of the events about which he was ashed to testify. The 
sale in question, however, was witnessed by the agent, 
who never lost sight of the informer. After its con¬ 
summation he received from the informer a package 
which, upon examination, was shown to contain the 
prohibited drug. The evidence to this effect, if be¬ 
lieved by the jury, as it was, was sufficient to justify 
the verdict of guilty. (Emphasis added.) 

Xot only was there no corroboration by the informer in 
the Higgins case, but his denial would seem also to weaken 
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the force of the testimony of the Government’s witness, es¬ 
pecially since the informer made the purchase and not the 
agent. Suppose the witness in the instant case had been 
available to the Government. Taking the position most 
favorable to the appellants, suppose he had denied on the 
stand any knowledge of the transaction. On the authority 
of // iyyi ns a conviction should stand, for, where the jury 
has convicted, there can be no difference between the case 
where tlie informer is unavoidably absent and the case 
where the informer appears and repudiates the commission 
of the crime. 

In a very recent case, the accused endeavored to persuade 
this Oourt that the rules of Kelly v. Untied Slates , 90 I\S. 
App. D.C. l-o. 194 F. 2d lot) (1952), should apply to narcotic 
cases. In .V eal v. United Stales. — U.S. App. D.C. —, 215 
F. 2d 55 (Xo. 11873, decided April 22, 1954), as here, the 
informer could not be located at the time of the trial and 
only the police officer appeared for the prosecution. The 
judgment of conviction was affirmed in a memorandum 
opinion. 

See also: Macaboy v. United States, S2 U.S. App. D.C. 
55, 1G0 F. 2d 279 (1947): and Reynolds v. United States 
(Xo. 12012, decided June 3, 1954) (Governments’ Brief at 

p. 16). 

Thus, this case does not, as appellants suggest, involve 
a novel question. Rather, appellants were found guilty 
by the jury that heard all the evidence and, as in the cases 
cited, such verdict should not be disturbed. 

Ill 

The Instructions Were Complete 

Appellants argue that the trial court erred by refusing 
to charge that the acts of the informer Brooks should be 
viewed with scrutiny and in declining to instruct the jury 
that the failure of the Government to call Brooks would 
justify the jury in inferring that if he were called his testi¬ 
mony would be unfavorable (Br. at p. 5). This contention 
is without foundation. 

In the first place, the informer Brooks did not testify. 
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Secondly, there was no objection on this point after the in¬ 
struction was given and the point cannot now be raised. 
Rule 30 of the Federal Rules of Criminal Procedure, Title 
18 U.S.C. Thirdly, the instant contention has been settled 
by this Court. In the Dear Check Quong case, supra, it was 
held (82 U.S. App. D.C. at 10): 

Among the assignments of error is the novel charge 
that the court erred in refusing to inform the jury that 
the testimony of the absent informer, had he been pres¬ 
ent and testified should have been viewed with suspi¬ 
cion. It appears from the record that the government 
was unable to produce the informer. An abstract in¬ 
struction concerning the effect of the testimony he 
might hare given had he been present was properly 
denied. (Emphasis added.) 

The the appellants desired to receive benefit from an ab¬ 
stract instruction is reflected in the following colloquy prior 
to the giving of the charge (J.A. 33): 

Mr. Ahern: I recognize that although they have not 
called the witness Brooks, I feel that his testimony 
permeates this whole case, and is inter-twined with the 
testimonv of Hood, so I would ask vour Honor to give 
the abstract instruction that, even though there has 
been no testimony, that the acts and testimony of in¬ 
formers are to be viewed with scrutiny. 

The Court : I will deny that, sir, because we haven ’t 
got. their testimony. (Emphasis added.) 

A case more in point than the Dear Check Quong case 
w’ould, indeed, be difficult to locate. 

And finally, the court did instruct the jury on the effect 
of absent witnesses, as follows (J.A. 36-37): 

The Court further instructs you that if a party has 
it peculiarly within its power to produce a witness 
wffiose testimony would elucidate the transaction, that 
the fact that he does not do it creates the presumption 
that the testimony, if produced, would be unfavorable. 
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However, there is no such presumption where the gov¬ 
ernment fails to put on, or for that matter where the 
defendant fails to put on the stand a witness not 
deemed necessary to its or their cases, who might con¬ 
ceivably have given testimony favorable to the defend¬ 
ant or to the government. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Robert J. Asm an, 

Frederick G. Smithson, 

Lewis Carroll, 

Assistant United States Attorneys. 
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(2) consumer understanding of the age claim on a whisky 
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their history, the statutory purpose, and their construction 
in comparable situations, authorize appellant to claim age 
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JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia, entered 
on July 7, 1953 (J.A. 38). This Court has jurisdiction 
of the appeal pursuant to 28 U.S.C. §§ 1291,1294. 
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STATEMENT OF THE CASE • 

The complaint in this cause was dismissed by the District 
Court on the ground that it fails to state a claim for relief. 
As a result, all that this Court has before it are the allega¬ 
tions of the complaint. (J.A. 2-11) The facts alleged 
therein are as follows: 

Appellant is the producer of a whisky which was distilled 
in 1945 at a proof in excess of 160° and was stored in 
barrels which had lost their char through prior use. Such 
barrels are referred to as reused cooperage. When this 
whisky had aged for three years, appellant prepared to 
market it. To this end, confirmation was sought from ap¬ 
pellee Avis's predecessor of appellant’s view that the 
labeling regulations of the Treasury Department 1 per¬ 
mitted an age claim (reading “This whisky is . . . years 
old”) to be made for such whisky pursuant to Article I(j) 
of Regulations 5 (Relating to Labeling and Advertising 
of Distilled Spirits under the Federal Alcohol Administra¬ 
tion Act) which defines “age” as “the period during which, 
after distillation and before bottling, distilled spirits have 
been kept in oak containers.” 

It was then, and is now, appellant’s view that the last 
unnumbered paragraph of Section 39(a) of Regulations 5 
—which requires whisky stored in reused cooperage to bear, 
in lieu of an age statement, the legend “This whisky stored 
. . years in reused cooperage”—was inapplicable to its 
whisky, having been intended to apply only to certain 
American-type whiskies. Appellant’s whisky is not an 
“American type” whisky as such term is defined in Article 
II, Section 21, Class 2 of Regulations 5. 

Appellant’s view was confirmed by a letter-ruling by 
appellee Avis’s predecessor on November 23, 1948. How¬ 
ever, that ruling authorized age claims to be made for its 
whisky only if used as “other whisky” in blended whisky. 
Subsequent inquiries at the Alcohol Tax Unit revealed 
that the distinction made in the ruling between the right 
to claim age for whisky used in blends and the right to 
claim age when the same whisky was not used in blends was 


1 See text of these regulations in Supplement, infra pp. 50-51. 
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unauthorized by the regulations. As a result, with the 
concurrence of ATU officials, appellant prepared applica¬ 
tions for certificates of label approval for a whisky brand 
to be known as “Embassy Club”, which consisted prin¬ 
cipally of appellant’s non-American type whisky. The 
labels bore an age statement for said whisky, reading “This 
Whiskey is 4 Years Old”, and were approved on May 3, 
1949. There was full disclosure and awareness at all times 
on the part of responsible ATU officials that “Embassy 
Club” would contain the whisky which was the subject of 
the letter of November 23,1948. The label was submitted a 
second time for approval because of changes in physical 
design, and further approval was granted on August 1, 
1949. This time, too, there was complete awareness of the 
type of whisky involved—i.e., a whisky distilled at over 160° 
proof and stored in reused cooperage. 

After obtaining these label approval certificates, appel¬ 
lant decided that this whisky required six years of aging 
to bring it to its optimum quality and, therefore, it waited 
another two years before bottling and marketing its product 
under the “Embassy Club” label. Meanwhile, however, be¬ 
ginning in December, 1949, appellant did use some of the 
whisky in certain of its own blends and sold some to its 
affiliate companies for use in their blends. 

In preparation for the introduction of “Embassy Club” 
into the market after it had aged six years, appellant, in 
the months prior to August, 1951, expended large sums of 
money for advertising, art work, promotion, establishment 
of distributorships, hiring of additional personnel and the 
listing of the brand with various state authorities. “Em¬ 
bassy Club” proved an immediate success with consumers 
and sales increased from month to month. A sudden halt to 
this success was called in March, 1952 when a telephone 
message was received from a subordinate of appellees or¬ 
dering that bottling and sale of the whisky cease by April 
7, 1952. Appellant complied immediately. 

Since the telephone directive constituted what was in 
effect a revocation of the certificates of label approval for 
“Embassy Club” and a rescission of the letter of November 
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Continental Distilling Corporation, Appellant 

v. 

George M. Humphrey, et al., Appellees 

Appeal from Judgment of United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia, entered 
on July 7, 1953 (J.A. 38). This Court has jurisdiction 
of the appeal pursuant to 28 U.S.C. §§ 1291,1294. 
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STATEMENT OF THE CASE • 

The complaint in this cause was dismissed by the District 
Court on the ground that it fails to state a claim for relief. 
As a result, all that this Court has before it are the allega¬ 
tions of the complaint. (J.A. 2-11) The facts alleged 
therein are as follows: 

Appellant is the producer of a whisky which was distilled 
in 1945 at a proof in excess of 160° and was stored in 
barrels which had lost their char through prior use. Such 
barrels are referred to as reused cooperage. When this 
whisky had aged for three years, appellant prepared to 
market it. To this end, confirmation was sought from ap¬ 
pellee Avis's predecessor of appellant's view that the 
labeling regulations of the Treasury Department 1 per¬ 
mitted an age claim (reading “This whisky is . . . years 
old”) to be made for such whisky pursuant to Article I(j) 
of Regulations 5 (Relating to Labeling and Advertising 
of Distilled Spirits under the Federal Alcohol Administra¬ 
tion Act) which defines “age” as “the period during which, 
after distillation and before bottling, distilled spirits have 
been kept in oak containers.” 

It was then, and is now, appellant’s view that the last 
unnumbered paragraph of Section 39(a) of Regulations 5 
—which requires whisky stored in reused cooperage to bear, 
in lieu of an age statement, the legend ‘ ‘ This whisky stored 
. . years in reused cooperage”—was inapplicable to its 
whisky, having been intended to apply only to certain 
American-type whiskies. Appellant’s whisky is not an 
“American type” whisky as such term is defined in Article 
II, Section 21, Class 2 of Regulations 5. 

Appellant’s view was confirmed by a letter-ruling by 
appellee Avis’s predecessor on November 23, 1948. How¬ 
ever, that ruling authorized age claims to be made for its 
whisky only if used as “other whisky” in blended whisky. 
Subsequent inquiries at the Alcohol Tax Unit revealed 
that the distinction made in the ruling between the right 
to claim age for whisky used in blends and the right to 
claim age when the same whisky was not used in blends was 

1 See text of these regulations in Supplement, infra pp. 50-51. 
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unauthorized by the regulations. As a result, with the 
concurrence of ATU officials, appellant prepared applica¬ 
tions for certificates of label approval for a whisky brand 
to be known as “Embassy Club”, which consisted prin¬ 
cipally of appellant’s non-American type whisky. The 
labels bore an age statement for said whisky, reading “This 
Whiskey is 4 Years Old”, and were approved on May 3, 
1949. There was full disclosure and awareness at all times 
on the part of responsible ATU officials that “Embassy 
Club” would contain the whisky which was the subject of 
the letter of November 23,1948. The label was submitted a 
second time for approval because of changes in physical 
design, and further approval was granted on August 1, 
1949. This time, too, there was complete awareness of the 
type of whisky involved—i.e., a whisky distilled at over 160° 
proof and stored in reused cooperage. 

After obtaining these label approval certificates, appel¬ 
lant decided that this whisky required six years of aging 
to bring it to its optimum quality and, therefore, it waited 
another two years before bottling and marketing its product 
under the “Embassy Club” label. Meanwhile, however, be¬ 
ginning in December, 1949, appellant did use some of the 
whisky in certain of its own blends and sold some to its 
affiliate companies for use in their blends. 

In preparation for the introduction of “Embassy Club” 
into the market after it had aged six years, appellant, in 
the months prior to August, 1951, expended large sums of 
money for advertising, art work, promotion, establishment 
of distributorships, hiring of additional personnel and the 
listing of the brand with various state authorities. “Em¬ 
bassy Club” proved an immediate success with consumers 
and sales increased from month to month. A sudden halt to 
this success was called in March, 1952 when a telephone 
message was received from a subordinate of appellees or¬ 
dering that bottling and sale of the whisky cease by April 
7, 1952. Appellant complied immediately. 

Since the telephone directive constituted what was in 
effect a revocation of the certificates of label approval for 
“Embassv Club” and a rescission of the letter of November 
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23,1948, appellant requested a formal hearing on the issues 
involved. Appellant’s request for a formal hearing—i.e. 
one quasi-judicial in nature, with each side producing evi¬ 
dence and subjecting the other to cross-examination—was 
denied. Instead, a conference with appellee Avis was held 
in July, 1952, at which the problem was discussed infor¬ 
mally. No record in the judicial or quasi-judicial sense 
was made. 

Pending his decision, appellee Avis lifted the suspension 
order against the bottling and sale of the whisky. Appel¬ 
lant thereupon resumed operations until receipt of a letter 
from appellee Avis, dated September 19, 1952, informing 
it that the ruling contained in the letter of November 23, 
194S, was rescinded, effective immediately and that the 
District Supervisor in Philadelphia had been informed of 
this decision. This decision was based entirely on the last 
unnumbered paragraph of section 39(a) and completely 
disregarded the provisions of Article I (j) which defined 
the age of appellant’s whisky. 

After further unsuccessful attempts to alter the course 
of appellee Avis’s action, suit was filed in the United 
States District Court for the District of Columbia for a 
declaratory judgment and for an injunction. 

Appellant’s complaint recited the history of the case, as 
set out above, and then alleged that compliance with the 
ruling requiring its whisky to bear a reused cooperage 
storage statement would cause it irreparable injury. The 
reused cooperage storage statement in lieu of an age state¬ 
ment would make it virtually unsaleable in regular trade 
channels and the marketability of both “Embassy Club” 
and the blends would be virtually destroyed, with damage to 
appellant amounting to several million dollars. 

Appellant’s complaint went on to point out that the 
reused cooperage storage statement, which would cause it 
such overwhelming damage, was not required of other 
comparable whiskies stored in reused cooperage and that 
such discriminatory treatment had no relationship to the 
primary purpose of § 205(e) of the Federal Alcohol Ad¬ 
ministration Act—which is to prevent consumer deception. 
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In support of this allegation, appellant pointed to the 
undisputed fact that Canadian whiskies identical to appel¬ 
lant’s in type (distilled at over 160° proof), quality and 
method of aging (in reused cooperage) are permitted to be 
sold in the American market without a reused cooperage 
storage statement. Such whiskies may claim age in the 
traditional manner. Appellant drew from this the con¬ 
clusion that if the American consumer was not being de¬ 
ceived by the traditional age claim when made for identical 
whisky which differed only in point of origin, (i.e. Canadian 
whisky), then he could not be deceived by the same age 
claim on the same whisky made in the United States. In 
the words of paragraph 26 of the complaint (J.A. 9): 

“Defendants thus have not found it necessary or 
proper to require a reused cooperage storage statement 
to provide adequate information as to the quality of 
such whisky or to prevent consumer deception.” 

Similarly, appellant alleged that corn whisky, 3 though 
stored in reused cooperage and in an identical position with 
appellant’s whisky vis a vis the provisions of the last 
unnumbered paragraph of Section 39(a) was permitted to 
claim age and was not required to bear a reused cooperage 
storage statement. (Paragraph 24 of the Complaint, J.A. 
9). Notwithstanding the right so given to com whisky, by 
administrative interpretation of the provisions of Section 
39(a), it was arbitrarily denied to appellant’s whisky, de¬ 
spite the fact that both whiskies can properly age only in 
the same type of reused barrel. 

A third instance of discrimination was alleged by the 
complaint—this time, the reference was to whisky which, 
though stored in new (but uncharred) cooperage, is iden¬ 
tical in type and quality to appellant’s whisky. A new 
uncharred barrel, as appellees have conceded, has the same 
aging effect on whisky as a reused barrel which has lost 
its char by prior use. In the words of paragraph 25 of 
the complaint (J.A. 9), appellant’s whisky 


2 Corn whisky is distilled at under 160° proof. 
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‘‘is at least equal in quality to whisky which under the 
regulations as interpreted to date, need not bear such 
a statement as to make it unmarketable. Such dis¬ 
criminatory treatment of plaintiff and its product, 
having no rational relationship to the statutory purpose 
announced by Congress, is arbitrary, capricious and in 
excess of statutory authority.’’ 

These discriminations against appellant, reflected in 
appellee Avis’s ruling requiring appellant’s whisky alone 
to bear a legend which, within the economic context of the 
liquor industry, would make it unmarketable, were alleged 
to follow from 

“an incorrect interpretation of the statutes of Congress 
and of the regulations issued pursuant thereto. If 
persisted in, defendants will be acting in excess of 
their statutory authority.” (par. 20 of complaint, 
J.A. 7) 

It has always been appellant’s view’ that appellees’ own 
regulations, properly interpreted, authorize an age claim 
for whisky like appellant’s. To this effect, it w’as alleged 
in the complaint that Article I(j) of Regulations 5 author¬ 
ized an age claim for wdiisky like appellant’s because it 
w’as aged in oak containers and w’as not an “American type 
whisky”; and that “whisky distilled in excess of 160° proof 
is not within the purview’ of the last unnumbered paragraph 
of Section 39(a)” 3 —because of appellee’s own construction 
of that paragraph in the comparable corn whisky situation 
and because of its historical development. Appellant 
alleged further that adoption of a contrary interpretation, 
denying it the right to claim age, is “inconsistent with the 
purpose expressed in 27 U.S.C. § 205 (e) * * *” 4 This 
appeared obvious to appellant because of the discriminatory 
consequences following from denial to it alone among com¬ 
parable w’hiskies of the right to claim age. As a result, 
appellant alleged, 


3 See paragraphs 22 and 23 of the complaint. (J.A. 8) 
■* See paragraph 23 of the complaint. (J.A. 8) 
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“if the whisky described in paragraph 7 hereof, is 
construed to come within the scope of the last unnum¬ 
bered paragraph of Section 39(a), then the provisions 
of said regulation are invalid as in excess of the statu¬ 
tory authority conferred upon defendants by Congress. 
Said provisions so interpreted, have no rational rela¬ 
tionship to the statutory purpose of preventing, inter 
alia, deception as to quality.” 5 

Two other allegations were included in the complaint: 

(1) the regulation, as construed, was not preceded by the 
notice and hearing required by section 5(f) of the Federal 
Alcohol Administration Act ; 6 

(2) the ruling of appellee Avis constituted deprivation 
of property without due process since it involved revoca¬ 
tion of licenses (certificates of label approval) without a 
hearing which afforded even the rudiments of due process. 7 
Such a hearing was requested by appellant, supra, pp. 3-4, 
but was denied by appellees who afforded appellant only an 
opportunity for informal expression of views. 

The District Court decided the case against appellant on 
appellees’ motion to dismiss. (J.A. 39). No answer was 
filed by appellees and no evidence was formally introduced. 
Appellees did, however, include in their Memorandum of 
Points and Authorities in Support of their Motion to Dis¬ 
miss extensive evidentiary matter. See discussion infra 
p. 25. An appeal was noted on July 21,1953 (J.A. 39), and, 
on July 29, 1953, the United States District Court for the 
District of Columbia granted an injunction pending disposi¬ 
tion of the appeal. 

STATUTES AND REGULATIONS INVOLVED 

The relevant parts of the statutes and regulations in¬ 
volved are set forth in the Supplement to this brief, infra, 
p. 49. 


•"•See paragraph 25 of the complaint. (J.A. 9) 

6 See paragraph 25a, in Amendment to complaint. (J.A. 11-12) 

7 See paragraph 19 of the complaint. (J.A. 7) 
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STATEMENT OF POINTS 

1. The District Court erred in concluding that the exist¬ 
ing interpretation by the Treasury Department of Regula¬ 
tion 5, Section 39(a) is reasonable and valid. 

2. The District Court erred in concluding that the regula¬ 
tion involved herein was within the scope of the statutory 
authority of appellees. In addition, said regulation, as con¬ 
strued, was not preceded by the notice and hearing required 
by Section 5(f) of the Federal Alcohol Administration Act, 
27 U.S.C. § 205(f). 

3. The District Court erred in concluding that the regula¬ 
tion involved herein, as construed, was appropriately 
applied to appellant’s product and was not discriminatory, 
either in its origin or in its application, and in failing to 
conclude that said regulation, as construed, is arbitrary, 
capricious and in excess of statutory authority. 

4. The District Court erred in concluding that the com¬ 
plaint does not state, in law, a cause of action. 

5. The District Court erred in basing the conclusions 
referred to in the preceding five paragraphs upon matters 
other than those contained in the allegations of the com¬ 
plaint—viz., upon evidentiary materials contained in appel¬ 
lees ’ memorandum of points and authorities in support of 
their motion to dismiss below. 

6. The District Court erred in failing to conclude that the 
action of appellees was invalid because it constituted revo¬ 
cation of licenses without a prior due process hearing. 

SUMMARY OF ARGUMENT 

I. Regulations or interpretations thereof which are in 
excess of statutory authority are invalid. They may be 
challenged in the courts to test their validity under the 
governing statute. A complaint which alleges arbitrary 
action in excess of statutory authority states a claim for 
relief. 
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II. This case was decided below on appellees’ motion to 
dismiss the complaint for failure to state a claim for relief. 
As a result, this Court has before it everything that the 
District Court did—the allegations of the complaint. These 
are to be treated as admitted, for purposes of the motion, 
and the decision of the District Court can be upheld only 
if it is apparent that the complainant would not be entitled 
to relief under any state of facts within the scope of the 
allegations. 

a. The primary purpose of the labeling provisions of the 
Federal Alcohol Administration Act is to prevent consumer 
deception. This purpose is not served by interpreting 
regulations in such fashion as to deny the right to claim 
age to one whisky when other whiskies comparable in type 
or method of storage or both are permitted to claim age. 
Whisky like appellant’s is traditionally and properly aged 
in reused cooperage to the same extent as are corn, Cana¬ 
dian, Scotch and Irish whiskies and yet it may not claim 
age while the others may do so. Indeed, appellant’s whisky 
must bear a legend—a reused cooperage storage state¬ 
ment—which, in the industry, is a “kiss of death”. There 
is no danger that appellant’s whisky will be confused with 
either Canadian whiskies or American type whiskies be¬ 
cause labels of all three types carry distinguishing indicia. 
Nor is the consumer aware of the fact that corn and 
Canadian whiskies are aged in reused cooperage—without 
being told on the label that that is the case. To require 
the consumer to be told that appellant’s whisky is stored 
in reused cooperage, and not to require the same disclosure 
with respect to corn whisky, Canadian whisky, Scotch 
whisky and Irish whisky, although all are aged in reused 
cooperage, is discriminatory. The consumer is thereby 
left with the impression that the method of aging appel¬ 
lant’s whisky is somehow inferior. 

b. The cases establish conclusively that regulations which 
treat comparable things differently, without justifying the 
differential treatment by demonstrating its relationship 
to the purpose of the governing statute, are invalid. In 
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this case, we have an illustration of the very thing which 
has been condemned many times in the past by this Court 
and by other Courts: restriction of a technical designation 
of great economic value to one group and denial of it to 
others similarly situated. Since the allegations of the 
complaint demonstrate that appellant’s whisky is as much 
entitled to claim age as corn whisky, Canadian, Scotch and 
Irish whisky and new uncharred cooperage whisky, they 
all must be treated alike and appellant must be allowed to 
claim age. Nothing in the statute or in its history or pur¬ 
pose authorizes the discrimination which prompted this 
suit. 

c. From what has already been said, it is apparent that 
the complaint raises many factual issues which cannot be 
resolved without trial on the merits. Consumer under¬ 
standing of what is embraced by an age claim, the meaning 
of “age” to the industry and the consumer, consumer 
understanding of Canadian and other whiskies, methods of 
aging corn whisky, Canadian whisky and appellant’s 
whisky, what is “traditional” and what is proper taste- 
wise and by any other tests known to experts—all involve 
complex questions of fact. The extent to which appellees, 
in their memorandum of points and authorities below, 
relied upon statements of alleged fact in order to rebut 
appellant’s allegations, demonstrates conclusively that this 
case should go to trial. In addition, the cases clearly estab¬ 
lish that where the action challenged depends for its 
validity upon the particular economic facts of a given 
industry, it must be adjudicated on the basis of evidence 
in a trial on the merits. Similarly, where the issue of 
consumer deception is in a case, as it is here, the case must 
proceed to trial. It does not suffice merely to examine 
the various labels involved here and decide from them 
alone what consumers do or do not understand. Yet this 
is just what appellees urged below and what the District 
Court did. 

d. The inclusion by appellees of extensive evidentiary 
matter in their memorandum of points and authorities 
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below was an improper attempt to evade the various safe¬ 
guards contained in the summary judgment procedure. 
Reliance by the court upon such matter was error requiring 
reversal. 

III. a. A proper interpretation of appellees’ own regu¬ 
lations would eliminate the discrimination complained of 
and would obviate the necessity of setting aside any regu¬ 
lations. Such an interpretation follows from recognition 
that appellant’s whisky may claim age under Article I(j) 
of Regulations 5 and that the last unnumbered paragraph of 
section 39(a) of those regulations is inapplicable to whisky 
distilled at over 160° proof. This is the very construction 
adopted administratively by appellees to exempt corn 
whisky from the reused cooperage requirement of the last 
unnumbered paragraph of Section 39(a). 

b. Examination of the notice of hearing which preceded 
issuance of the last unnumbered paragraph, and of the 
hearings held thereon, reveals that whisky distilled at over 
160° proof was not within the scope of the notice nor was 
it intended to be covered by the regulations adopted as a 
result of those hearings. 

IV. The certificates of label approval for “Embassy 
Club” are licenses. They may not be revoked without a prior 
hearing which conforms to the due process clause of the 
Constitution and the provisions of the Federal Administra¬ 
tive Procedure Act. 


ARGUMENT 

I. AN INTERPRETATION OR A REGULATION WHICH IS ARBI¬ 
TRARY OR IN EXCESS OF STATUTORY AUTHORITY IS 
INVALID. 

This case involves a letter which interpreted a regula¬ 
tion issued pursuant to section 205(e) of the Federal 
Alcohol Administration Act in such fashion as to reverse 
a prior interpretation of some four years standing. Appel¬ 
lant alleges that this most recent interpretation is arbi¬ 
trary and discriminatory and is invalid as being an 
improper construction of the regulation and statute gov- 
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erning it. Appellant further alleges (1) that if this interpre¬ 
tation is authorized by the regulation, then the regulation 
is necessarily invalid as being contrary to the purposes of 
the governing statute and as having been adopted without 
due notice to interested parties; (2) the new interpretation 
works a revocation of licenses (certificates of label ap¬ 
proval) previously issued, which revocation has not been 
preceded by a hearing in conformity with the Constitution 
or the Administrative Procedure Act. 

Recourse to the courts to test the validity of an inter¬ 
pretation like that involved here derives from one of the 
fundamental tenets of our law: “the responsibility of de¬ 
termining the limits of statutory grants of authority * * * 
is a judicial function entrusted to the courts by Congress 
bv the statutes establishing courts and marking their 
jurisdiction.” 8 Mere promulgation of regulations, even 
when preceded by notice and hearing, does not withdraw 
them from the scrutiny of the courts. Administrative 
officers like appellees are authorized only “to adopt regu¬ 
lations to carry into effect the will of Congress as ex¬ 
pressed by the statute. A regulation which does not do 
this, but operates to create a rule out of harmony with the 
statute, is a mere nullity. * * * And not only must a regu¬ 
lation, in order to be valid, be consistent with the statute, 
but it must be reasonable.” Manhattan General Equipment 
Co. v. Comm’r of Internal Revenue, 297 U.S. 129, 134 
(1936); Kutcher v. Gray, 91 U.S. App. D.C. 266, 270-1, 199 
F. 2d 783, 787-8 (1952). When a public officer does not meet 
these criteria, “his actions are ultra vires his authority 
and therefore may be made the object of specific relief.” 9 

The principles outlined above, together with their corol¬ 
lary which brands arbitrary action as illegal, have been 
written into the Administrative Procedure Act. Section 
10(e) thereof provides that the reviewing court 

ff Stark v. Wickard, 321 U.S. 288, 310 (1944); Social Security Board v. 
Nierotko, 327 U.S. 358, 369-370 (1946); Brannan v. Stark, 87 U.S. App. D.C. 
388, 392, 1S5 F. 2d, 871, 875 (1950), aff’d 342 U.S. 951 (1952); Woods v. 
Benson Hotel Corp., 177 F. 2d 543, 546 (8 Cir., 1949). 

» Larson v. Domestic 4" Foreign Commerce Corp., 337 U.S. 682, 689 (1949); 
Skinner Sr Eddy Corp. v. United States, 249 U.S. 557, 562 (1919); Phila¬ 
delphia Co. v. Stimson, 223 U.S. 605, 621-622 (1912). 
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“shall * * * (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi¬ 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; * * # (3) in excess of stat¬ 
utory jurisdiction, authority, or limitations, or short 
of statutory right.” 10 

The Attorney General’s report, which is one of the source 
materials for understanding the Administrative Procedure 
Act, specifically stated that the validity of an interpreta¬ 
tion of a regulation “is subject to challenge in any court 
proceeding in which [its] * * * application may be in ques¬ 
tion. The statutes themselves and not the regulations 
remain in theory the sole criterion of what the law author¬ 
izes or compels and what it forbids.” 11 Interpretations of 
regulations, the report goes on, “are not binding upon 
those affected, for, if there is disagreement with the 
agency’s view, the question may be presented for determi¬ 
nation by a court.” 12 

Applied specifically to the Treasury Department, it has 
been said that its “decisions # * * applying these regula¬ 
tions have no more force than the reasons given to sustain 
them.” 13 Letter opinions and informal rulings, such as are 
involved here, are entitled to even less weight. 14 A long 
line of cases striking down Treasury rulings or regulations 
is convincing evidence that these are not empty 
platitudes. 15 

There is a perfectly good reason for treating interpre¬ 
tations like that here and like those referred to in the 
preceding paragraph with less deference than is cus- 

10 5 U.S.C.A. $ 1009(e). 

u Attorney General’s Committee on Administrative Procedure, Final Report, 
p. 100 (1941). See also Davis, Administrative Law 195 (1951). 

12 Attorney General’s Committee on Administrative Procedure, Final Report, 
p. 27 (1941). 

13 Burnet v. Chicago Portrait Co., 285 U.S. 1, 21 (1932). 

14 Santa Monica Mountain Park Co. v. United States, 99 F. 2d 450, 457 
(9 Cir., 1938). 

13 See, e.g., Bartels v. Birmingham, 332 U.S. 126, 132 (1947); Helvering v. 
Credit Alliance Corp., 316 U.S. 107, 113 (1942); Taft v. Helvering, 311 U.S. 
195, 198*199 (1940); Busch’s Kredit Jewelry Co. v. Commissioner, 179 F. 
2d 298, 300 (2 Cir., 1950); John Bruner Co. v. Commissioner, 179 F. 2d 685, 
687 (9 Cir. 1950); Hclvering v. Safe Deposit $ Trust Co. of Baltimore, 95 
F. 2d 806, 811-812 (4 Cir., 1938). 
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tomarily accorded action by administrative agencies. 
Unlike the decisions of quasi-judicial agencies, which are 
the product of a quasi-judicial hearing at which evidence is 
presented and cross-examination is permitted, this Treas¬ 
ury Department interpretation was issued ex parte. That 
is, it was not the end-result of a record produced at a 
formal hearing but derived solely from the judgment of the 
particular administrative officer. There is no record by 
which a court can measure the administrative officer’s 
conformity to the statute which governs him and there is 
no opportunity afforded to rebut in an evidentiary way 
the factual premises upon which his conclusions are built. 

The reasons for distinguishing between an interpreta¬ 
tion like that here and those which grow out of adversary 
proceedings before quasi-judicial agencies are nowhere 
better set out than in Judge Learned Hand’s opinion in 
Fish gold v. Still iron Drgdoclx <0 Repair Corp.: 16 

“ * * * the position of a public officer, charged with 
the enforcement of a law, is different from one who 
must decide a dispute. If there is a fair doubt, his 
duty is to present the case for the side which he repre¬ 
sents, and leave decision to the court, or the admin¬ 
istrative tribunal, upon which lies the responsibility of 
decision. If he surrenders a plausible construction, 
it will, at least it may, be surrendered forever; and 
yet it may be right. Since such rulings need not have 
the detachment of a judicial or semi-judicial decision, 
and may properly carry a bias, it would seem that they 
should not be as authoritative; and of this sort were 
the rulings of the Director and the Attorney General 
in the case at bar, * * * in the end, after whatever 
reserve, upon the court rests the ultimate responsi¬ 
bility of declaring what a statute means.” 

It is in these non-adversary cases that judicial review 
thrusts deepest and trial de novo becomes the rule. “The 
more summary and informal the proceedings below, the 
more extensive is later judicial scrutiny. 'Where the ad¬ 
ministrative action under review was taken ex parte , there 
is no administrative record; consequently, there can be no 

16 154 F. 2d 785, 789 (2 Cir., 1946), aff’d 328 TLS. 275 (1947). 
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review confined to ‘substantial evidence on the record 
below * * V Informality below and extensive review 
above reinforce each other; a trial de novo is given because 
of the free administrative procedure, and informal expe¬ 
ditious proceedings below are fostered by knowledge that 
complete review in the courts will protect substantial 
interests.” 17 

Since appellant does allege both arbitrary action by 
reason of discrimination and action in excess of statutory 
authority, the complaint, without more, states a claim— 
under § 10(e) of the Administrative Procedure Act and 
under the case law generally—upon which relief can be 
granted. The only question left for a motion to dismiss is 
whether, in this Court's language in Land v. Dollar, it is 
“clear and apparent” from the face of the complaint that 
“ ‘plaintiff would not be entitled to relief under any state 
of facts which could be proved in support of the specific 
claim.’ ” 18 

II. THE COMPLAINT STATES A CLAIM FOR RELIEF WHICH 
REQUIRES ANSWER AND TRIAL ON THE MERITS. 

The case was decided below on a motion to dismiss for 
failure to state a claim for relief. As a result, this Court 
has before it only the allegations of the complaint, and 
these are to be treated as admitted. 19 In addition, they are 
to be construed “ ‘in the light most favorable to the plain¬ 
tiff with all doubts resolved in his favor’; * * * the motion 
is not to be granted unless ‘it appears to a certainty that 
the plaintiff would be entitled to no relief under any state 
of facts which could be proved in support of the claim 
asserted by him.’ ” 20 And it is upon trial that a plaintiff 
is entitled to make out a case, not in preliminary specula¬ 
tion on a motion to dismiss. It is unnecessary for a com¬ 
plainant “to plead all the evidentiary facts upon which he 

i" Note, 65 Harv. L. Rev. 1217, 1220 (1952); New Hampshire Fire Ins. 
Co. v. Hurray, 105 F. 2<1 212, 217 (7 Cir., 1939). 

utLand v. Dollar, SI U.S. App. D.C. 28, 30, 154 F. 2d 307, 309 (1946), 
aff’d 330 U.S. 731 (1947). 

n> Cooper v. O’Connor, 71 App. D.C. 6, S, 107 F. 2d 207, 209 (1939). 

20 Woods v. Parsons, 7 FRD 52S, 531 (D. Neb. 1947); Dennis v. Village 
of Tonka Bay, 151 F. 2d 411, 412 (8 Cir., 1945). 
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intended to rely on the trial of his cause on the merits.” 21 
Unless his allegations are clearly ineffectual, he is 
entitled to a responsive pleading and to the fact-finding 
techniques—discovery, deposition, etc.—afforded by the 
Federal Rules of Civil Procedure. It is submitted that the 
District Court erred when it did not allow this cause to go 
to trial. 

A. The allegations of the complaint establish discrimination 
without relation to statutory purpose. 

The labeling provisions of the Federal Alcohol Admin¬ 
istration Act, like the analogous provisions of the Food 
and Drug and Federal Trade Commission Acts, were 
drawn for the protection of the consumer. They explicitly 
provide that any regulations issued pursuant to it must 
be such 

“(1) as will prohibit deception of the consumer with 
respect to such products # * * and as will prohibit, 
irrespective of falsity, such statements relating to age, 
manufacturing processes * * * [etc.] as the Secretary 
of the Treasury finds to be likely to mislead the con¬ 
sumer: (2) as will provide the consumer with adequate 
information as to the identity and quality of the 
products * * *.”=2 

It is apparent from the language of the statute that Con¬ 
gress classed age statements among the more important 

elements of a whiskv label. This accords with the realities 

•> 

of the industry since the quality of whisky is generally 
understood to be in considerable degree related to its age. 

The importance of the age statement to the consumer 
carries with it the corollarv that the seller of whiskv should 
be permitted to state its age. Nevertheless, appellees have 
construed their regulations in such fashion as to require 
appellant to substitute for the age statement a reused 
cooperage storage statement. Appellant, if permitted to 
do so, can prove that such a statement is regarded in the 

21 Butcher v. United Electric Coal Co., 174 F. 2d 1003, 1006 (7 Cir., 1949) ; 
Asher v. Itvppa, 173 F. 2d 10, 12 (7 Cir., 1949). 

22 27 U.S.C.A. $ 205(c). 
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industry as a “kiss of death” and is by no means the equiv¬ 
alent of an age statement. On the contrary, it is regarded 
in trade channels as a denial of age. For reasons peculiar 
to the history and economic pattern of the liquor industry, 
the reused cooperage statement is associated with other 
whiskies which are considered inferior by the trade. See 
discussion, infra, pp. 3S-40. Appellant’s whisky, however, 
is one which is properly aged in reused cooperage, just as 
are American corn whiskies, Canadian, Scotch and Irish 
whiskies. Nevertheless, these other whiskies, comparable 
to appellant’s whisky in type or method of storage or both, 
are allowed to bear an age statement. To the extent that 
the stigmatizing reused cooperage legend is required of 
appellant and not of others who are similarly situated, 
there exists a very real discrimination which has a dis¬ 
astrous effect on the marketability of appellant’s product. 
This discrimination is especially arbitrary in view of the 
fact that, upon a proper interpretation of appellees’ own 
regulations, an age claim for appellant’s whisky is 
authorized. 

As indicated above, appellees have not required the re¬ 
used cooperage statement of all who sell reused cooperage 
whiskies in the United States. Perhaps the most con¬ 
spicuous example of this discriminatory treatment is that 
accorded American-produced corn whisky. Although 
nothing on the face of the last unnumbered paragraph of 
section 39(a) of Regulations 5 (upon which appellees rely 
in denying an age claim to appellant’s whisky and in 
requiring a reused cooperage statement from appellants) 23 
purports to exempt corn whisky from its requirements, 
appellees have construed it as inapplicable to corn whisky. 
The reason advanced by appellees in their Memorandum 
below is that corn w'liisky is “traditionally” aged in 
reused cooperage. Since tradition in this sense can mean 
no more than that corn whisky is historically and properly 
aged in reused barrels—because the effect of new' charred 
barrels would be to alter its character and impair its 

23 The text of the regulation in question is set out in the Supplement to 
this brief, infra p. 51. 
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taste — the very same reasons exist for exempting 
over-160 0 proof whisky like appellant’s. It too is his¬ 
torically and properly aged only in reused cooperage. If 
appellant had been allowed to proceed to a trial on the 
merits, it could have shown this, not only by the testimony 
of whisky experts but also by statements made in the past 
by responsible officials of the Alcohol and Tobacco Tax 
Division. 

A second example of the discrimination practised by 
appellees is the treatment accorded Canadian whiskies. 
These whiskies, which have long enjoyed wide favor in this 
country, are as much like appellant’s whisky as is possible. 
They too are light-bodied, distilled at over-160 0 proof and 
stored in reused cooperage. Nevertheless, they are per¬ 
mitted by appellees to make the unqualified age claim 
which is denied appellant and are not required to indicate 
on the label that they have been aged in reused cooperage. 

There are other illustrations of the discrimination prac¬ 
tised by appellees. Thus, Scotch and Irish whiskies, al¬ 
though different in type from appellant’s product, are 
stored in reused cooperage and are sold in the same 
market. Yet their labels state merely that they are 
“—vears old” and no notice is given the consumer that the 
age claim is the result of storage in reused cooperage. 

It is clear from the complaint that the excellent reasons 
which make a reused cooperage statement unnecessary and 
actually misleading to the consumer where Canadian and 
Scotch and Irish and corn whisky are concerned apply to 
appellant’s whisky as well. All of these whiskies, including 
appellant’s, do age in reused cooperage—that is, there is 
a cumulative improvement in their chemical composition, 
taste and aroma which results from contact with oak 
barrels. Ample evidence of that fact can be adduced at a 
trial on the merits. All need that method of storage in 
order to obtain optimum quality. In contrast, the heavier 
body, color and flavor associated with straight bourbons and 
straight ryes are obtained through storage in new charred 
barrels. If the light-bodied whiskies were to be stored 
in new charred barrels, the chemical process effected by 
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the new char would result in a harsh and undesirable 
product. This too has been conceded by responsible repre¬ 
sentatives of the Alcohol and Tobacco Tax Division. 
Nevertheless, appellees have construed their regulations 
so that appellant’s whisky, but not Canadian or corn or 
Scotch or Irish, must carry a stigmatizing substitute for 
what should properly be an age statement—a substitute 
which is misleading because, to distributors and to con¬ 
sumers it connotes something inferior. To require this 
stigmatizing substitute in appellant’s case and not in the 
others is to create just that sort of consumer deception 
which the statute was designed to prevent. 

Appellee’s dissimilar treatment of like things could 
withstand the challenge here onlv if it were made neces- 
sary by the danger that consumers would otherwise be 
misled. Ignoring the fact that the issue of consumer de¬ 
ception is properly a matter of evidence in a hearing on 
the merits, appellees argue that there is such a danger and 
point to the possibility of confusion between appellant’s 
whisky and either American type or Canadian whiskies. 

The fact is that the danger of confusion between whisky 
like appellant’s and either American type or Canadian 
whiskies is more fancied than real. Appellant’s label is 
required to show that it is produced in the United States, 24 
thereby effectively eliminating the danger that its origin 
will be mistaken for Canadian. And any confusion with 
American type whiskies is eliminated by the fact that all 
such whiskies must, under the regulations, be labeled 
“straight whisky”, “straight bourbon whisky”, “straight 
rye whisky”, etc. 

The arbitrariness and discriminatory character of appel¬ 
lees’ action in this matter is further evidenced by the fol¬ 
lowing situation: Appellees have indicated that if whisky 
identical with appellant’s were stored in new uncharred 
barrels, which, as appellees concede, would have the same 
aging effect as barrels which have lost their char by prior 
use (and which would result in a product identical in all 
significant respects with appellant’s), such whisky would be 


24 Regulations No. 5, Section 35. 
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entitled to claim age. Hence, two identical whiskies aged 
for all practical purposes in an identical manner are sub¬ 
jected by appellees to entirely different treatments with no 
relation whatsoever to the purpose of prevention of con¬ 
sumer deception. 

With regard to the treatment given by appellees to 
Canadian whiskies, it is no justification to say that they 
are distinctive products of Canada whose characteristics 
are well-known to American consumers and that therefore 
no reused cooperage statement is necessary. This argu¬ 
ment, which is clearly a matter of evidence and hence is 
unavailable to appellees on a motion to dismiss, is supposed 
to carry with it the implication that the American con¬ 
sumer need not be told that these Canadian-made whiskies 
are stored in reused cooperage because he already knows 
it. Appellant intends to show in a trial on the merits that 
this is not true and that there never has been any demon¬ 
stration that the American consumer has any crystallized 
understanding whatsoever of either Canadian or domestic 
aging techniques. To the consumer, all that is important 
is the age statement and any substitution for it carries 
economic detriment along with it—especially when the 
virtually identical Canadian-made whiskies, competing for 
the same consumer dollar, need not state that they too are 
reused cooperage whiskies. It is significant, too, as appel¬ 
lant will demonstrate, that any whisky made in Canada of 
virtually any type and stored in reused cooperage may 
claim age and further, that Canadian whiskies are manu¬ 
factured by methods far less exacting than those permitted 
by American regulations. 

For present purposes, it must be assumed that appellant 
can prove all it says it will—since the test on a motion to 
dismiss is whether there exists any state of facts which 
may conceivably be adduced to support the claim for re¬ 
lief. 2- ' Briefly summarized, the facts here are: 

(1) A reused cooperage storage statement is a stigma¬ 
tizing term which is no adequate substitute for an 


25 See eases cited supra p. 15. 
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age statement and which has a disastrous effect on 
marketability; 

(2) Whisky of a type identical in all significant respects 
to appellant’s product (Canadian whisky distilled at 
over 160° proof and stored in reused cooperage) may 
claim age and need not bear a reused cooperage 
statement; 

(3) Whisky of a different type but stored in the same 
reused cooperage (corn whisky) and made in the 
United States may claim age and need not bear the 
statement; 

(4) Whisky of the same type but stored in new uncharred 
barrels and made in the United States may claim age 
even though the barrel has the same aging effect on 
whisky as has a reused barrel; 

(5) Whisky of different types, stored in reused cooper¬ 
age, and made in foreign countries (Scotch and 
Irish whiskies) need not bear a reused cooperage 
statement; 

(6) Storage in reused cooperage is as much a traditional 
way of storing whisky like appellant’s as it is for 
corn or Canadian whiskies or as storage in new 
charred barrels may be for American type whiskies; 

(7) There is no danger that appellant’s whisky will be 
confused by the consumer with either American type 
or Canadian whiskies, since the class and type desig¬ 
nations and other components of the label eliminate 
any possibility of confusion. 

B. Regulations or interpretations thereof which are 
discriminatory are invalid. 

Given facts such as these, we have an instance of dis¬ 
criminatory treatment which finds no justification in a rela¬ 
tionship to the statutory purpose of preventing consumer 
deception. In fact, appellees’ action here promotes decep¬ 
tion since it seeks to mask from the consumer what is the 
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actual fact—that appellant’s whisky is properly aged in the 
sort of barrel most suitable for its type. It thus discourages 
the consumer from buying a product which he might prefer 
over other comparable products if only the same labeling 
standards were applied to all. Since appellees have not 
applied the same standards to all, they have disregarded the 
basic purpose of the Federal Alcohol Administration Act, 
which is to prevent consumer deception, not to insulate 
certain sellers from competition. When administrative 
regulations, or interpretations thereof, depart from that 
purpose, and bar a high quality whisky from competition 
with comparable whiskies, they create a rule out of har- 
monv with the statute and become “a mere nullitv.” 26 

Action such as that of defendants here is a prototype of 
that which has been branded as arbitrary and capricious by 
the case law. It has been almost axiomatic in our juris¬ 
prudence that “to adopt different standards for similar 
situations is to act arbitrarilv.” 27 As Judge Prettvman 
pointed out in a recent dissent, “Legal arbitrariness . . . 
includes the treatment of one person one way and another 
person another way without a reasonable justification for 
the difference. ” 2S Such arbitrary classification may violate 
not only § 10(e) of the Administrative Procedure Act but 
the due process clause of the Fifth Amendment as well. 20 

Illustrations of these propositions on facts very close to 
those here— viz. restriction of a technical designation of 
great economic value to one group and denial of it to others 
similarly situated—are not hard to find. . Wilia point Oys¬ 
ters v. Ewing 30 declared invalid a regulation of the Food 
& Drug Administration which barred identification of West 
Coast oysters as “oysters” but instead required that 
thev be described as “Pacific Ovsters”. Said the Court: 

v * 

26 Manhattan General Fqiiipment Co. v. Comm’r of Internal Revenue, 297 
U.S. at 134. 

27 NLRB v. Mall Tool Co., 119 F. 2d 700, 702 (7 Cir., 1941). 

38 Prettvman, J., dissenting in National Air Freight Forwarding Corp. v. 
CAB. 90 U.S. App. D.C. 330, 343, 197 F. 2d 3S4, 397 (1952). (The majority 
opinion accepted this formulation of the rule but, unlike Judge Prettvman, 
found a reasonable justification for the different treatment.) 

20 Sec discussion in 1 Vom Baur, Federal Administrative Law, p. 407 (1942). 

so 174 F. 2d 676, 697 (9 Cir., 1949). 
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“Permitting one segment of a sea food industry to 
enjoy the exclusive use of a term naturally associated 
with and normally applied to an article of food in com¬ 
mon use under a common name without the most cogent 
reasons directly pertinent to the protection of the con¬ 
suming public, appeals to us as being outside the 
bounds of reason and fairness. A purchaser who in¬ 
spects the two products side by side, one labeled ‘Oys¬ 
ters’, the other ‘Pacific Oysters’, would probably be 
left with the impression that the latter are in some 
form a typical, possibly not a true member of the 
oyster family. We think that the danger inherent in 
such a situation makes it manifestly unfair to that 
portion of the industry discriminated against, and, to 
that extent we regard the requirement as arbitrary, 
capricious and an abuse of discretion. ” 

Nolan i v. Morgan 31 held invalid a regulation which estab¬ 
lished as the standard for canned peas those which are 
canned in their tender, immature state and required “the 
dry peas product to be labeled in a manner which would 
convey to the public the impression that it is a degraded 
and inferior article of food, which in fact it is not.” Al- 
berty v. Federal Trade Commission 32 struck down an FTC 
requirement that advertising claims for appellant’s product 
be expressly limited to “ ‘claims of value made for the 
preparation under the homeopathic school of medicine.’ ” 
Judge Prettyman said for this Court, 

“The homeopathic school is one of the two generally 
recognized schools of medicine, and, although it has 
considerably less supporters in number than has the 
allopathic school, it is nonetheless respectably estab¬ 
lished and practiced. According to the principles of 
the homeopathic school, this particular product is a 
medicine. We do not think that failure to designate 
which of two established schools of medicine recognizes 
a product as beneficial is misleading and makes the ad¬ 
vertisement false .” 

31 69 F. 2d 471, 473 (7 Cir., 1934). 

32 86 U.S. App. D.C. 238, 242, 182 F. 2d 36, 40 (1950). (Emphasis 
supplied). 
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Hamilton National Bank v. District of Columbia 33 declared 
invalid a restriction of the term “incorporated savings 
bank’’ to a definition having no relation to savings deposits 
on account, saying that “[an officer] cannot eliminate, by 
administrative definition, from the statutory provision some 
institutions identical in all respects related to savings de¬ 
posits with institutions included in his definition. Ilis at¬ 
tempt to do so is invalid as not in harmony with the stat¬ 
ute.” Waite v. Mary 34 ruled invalid a regulation which ex¬ 
cluded tea containing certain impurities while other types 
containing other impurities were permitted to enter the 
United States. Justice Holmes, speaking for the Court, said 
one type of impurity “cannot be picked out and accorded 
supremacy in evil by an absolute rule.” 35 

Applying the above cases to the situation here, appellant 
can prove, and submits that the allegations of its complaint 
sufficiently state, that there is no rational basis under the 
governing statute for according over-160° proof whisky 
aged in reused cooperage in the United States “supremacy 
in evil” over comparable whiskies. Since it is as proper, 
in any functional sense, for whiskies of this type to 
claim age as it is for corn whisky, for Canadian whisky and 
for new uncharred cooperage whisky, they all must be 
treated alike under the doctrines of W ilia point Oysters, 
Waite, Nolan, and Hamilton. And since storage in reused 
cooperage is as much the proper way to age over-160° proof 
light-bodied whiskv as storage in new charred barrels mav 
be the proper way to age the heavier bodied traditional 
bourbons and ryes, Alberty requires that the former not be 
required to bear a stigmatizing legend making it seem in¬ 
ferior or peculiar. 

33 SI TT.S. App. D.C. 200, 203. 156 F. 2d 843, S46 (1946). 

34 246 TT.S. 606, 608-610 (1918). 

3" In addition to the eases discussed in the text, sec Hutchins Mutual Insur¬ 
ance Co. v. Hazen, 70 App. D.C. 174, 178, 105 F. 2d 53, 57 (1939), where the 
Court held invalid certain drastic reflations made applicable solely to mutual 
insurance companies writing taxicab insurance; Morrill v. Jones, 106 TT.S 466, 
467 (18S2), holding illegal a restriction of the duty-free category for animals 
imported for breeding purposes to such animals as would improve breeds 
already in the TT.S.; California Wine Ass’n. v. Horan, 28 F. 2d 80 (D. Calif., 
1928), invalidating a regulation which eliminated sparkling wines from the 
category of wines for sacramental purposes, whose use was authorized by the 
National Prohibition Act. 
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There is present in this case the very factor which this 
Court was careful to single out as having been present in 
Willapoint Oysters and not in Gibson Wine Co. v. Snyder 30 
—the existence of a common technical term in common use 
for a particular article. If there had been such a situation 
in Gibson Wine, then, said the Court, we “would not [have] 
approve [d] a limitation of the use of that name to one seg¬ 
ment of the industry.” 37 It need hardly be repeated at 
this point that appellees have arrogated to one part of the 
distilling industry, and denied to another, the right to claim 
age for comparable whisky. This has not been done pur¬ 
suant to any Congressional mandate to establish the dis¬ 
tinction. Indeed, the statute no more authorizes different 
standards for foreign whiskies comparable to domestic 
whiskies than it does for comparable domestic whiskies. If 
anything, appellees’ regulations contemplate equality of 
treatment for foreign and domestic whiskies. Thus, im¬ 
ported American type whiskies are required by section 
39(a)(6) of Regulations 5 to state age “in the same manner 
and form” as are comparable American-made whiskies. 
Why then is appellant’s American-made whisky required to 
state its age in a manner different from comparable Cana¬ 
dian-made whisky? It is submitted that there is no valid 
reason and certainly none which can be deduced from the 
allegations of the complaint alone. Moreover, administra¬ 
tive creation of a distinction injurious to one among several 
comparable whiskies competing in the same market, is a 
prototype of the sort of arbitrary action which has re¬ 
peatedly been condemned by the courts. 

C. The complaint poses factual issues requiring trial on merits. 

From what has already been said, it is apparent that 
factual issues abound under the allegations of the com¬ 
plaint. This becomes even more evident when it is noted 
that appellees’ Memorandum of Points and Authorities in 
Support of their Motion to Dismiss below was so inter¬ 
spersed with statements of alleged fact not found in the 

3G 90 U.S. App. D.C. 135, 194 F. 2d 329 (1952). 

37 Id. at 139, 333. 


26 


complaint that no decision could possibly have been reached 
without relying upon them. Following is a partial list of 
the extensive evidentiary matter pleaded by appellees in 
their memorandum: 38 

(1) References to what is the “traditional American 
tvpe of whisky” and to its characteristics. 
[J. A. 15] 

(2) Statement of what the consumer understands from 
a particular label— i.e. 

By requiring a reused cooperage statement on 
“whisky stored otherwise than in the traditional 
American manner * # * the government has insured 
that the consumer will be advised that the flavor 
of such whisky will be different from the tradi¬ 
tional American heavy bodied whisky with which he 
is familiar.” [J. A. 15] 

(3) Reference to consumer knowledge of method of 
aging corn whisky— i.e. 

“Corn whisky is traditionally stored” in reused 
cooperage and “therefore, the reused cooperage 
statement is not essential for the protection of the 
consumer.” [J. A. 15] 

(4) Reference to reused cooperage statement as “a spe¬ 
cial form of age statement . . .” [J. A. 21] 

(5) References to press releases, interpretations, memo¬ 
randa, etc., which are not public documents or rec¬ 
ords. [J. A. 22] 

(6) Statement as to what was common knowledge in 
distilling industry: 

“. . . in October 1937 ‘light-bodied’ whiskies dis¬ 
tilled at over-160 0 proof were well known to the 
trade.” [J. A. 29] 

(7) Reference to information necessary to properly 
advise the consumer that this whisky is not of the 
American type. [J. A. 31-32] 

(8) Reference to Canadian whiskies as “distinctive 
products” of Canada in the same sense as Scotch 
and Irish whiskies are distinctive products of those 
countries. [ J. A. 32] 


38 The memorandum is reprinted at J.A. 12 ct seq. 
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(9) References to consumer familiarity with Canadian 
whiskies. [J. A. 33] 

(10) References to admissions made by plaintiff’s rep¬ 
resentative to defendants in 1948. [J. A. 37] 

(11) Contention that expenses incurred by plaintiff are 
not lost by virtue of defendants’ changed inter¬ 
pretation. [J. A. 37] 

It seems clear that the above listing runs the gamut of the 
factual issues which hold the kev to this case— i.e., consumer 
understanding of what is embraced by an age claim, the 
meaning of ‘‘age” to the industry and the consumer, con¬ 
sumer understanding of Canadian and other whiskies, 
methods of aging corn whisky, Canadian whisky and ap¬ 
pellant’s whisky, what is “traditional” and what is proper 
taste-wise and by any other tests known to experts. 39 

Reliance by appellees in their memorandum below upon 
such factual matters not of record emphasizes the error 
committed by the Court below. Such reliance demonstrates 
what is clear from the complaint, namely, that there are 
factual issues which require resolution and that dismissal 
of the complaint—before answer, affidavits, trial or any of 
the other methods for joinder and resolution—was rever¬ 
sible error. 

Appellant has already demonstrated that the allegations 
of the complaint, together with the inferences to be drawn 
from them and from what appellant has said it is ready 
to prove, more than meet the test set forth in Land v. 
Dollar, SI U. S. App. D. C. at 30, 154 F. 2d at 309. That 
case stands for the proposition that a motion to dismiss for 
failure to state a claim will be granted 

“only where it is clear and apparent to the court that 
the plaintiff would not be entitled to relief under any 
state of facts which could be proved in support of the 
specific claim.” 

Willapoint Oysters, Alberty, Nolan, Waite and other cases 
cited supra, pp. 22 et seq., by appellant demonstrate conclu- 


39 See discussion and cases cited infra pp. 2S-29. 
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sively that if appellant can prove all it says it can, it is 
entitled to relief and, a fortiori, is entitled to an answer and 
to a trial on the merits. 

Cases dealing with the precise class of issues involved 
here have established beyond a doubt that they are factual 
in nature and hence cannot be decided on a motion to dis¬ 
miss. Thus, at the heart of appellant’s allegations of dis¬ 
crimination are complex trade practices and economic 
conditions described above. Such matters lie far beyond 
the range of judicial notice. As Justice Hughes said in 
Borden's Farm Products Co. v. Baldwin, 293 U. S. 194, 
210 (1934), where the Supreme Court reversed and re¬ 
manded. for trial on the merits, a suit seeking to enjoin as 
unconstitutional a state statute dealing with the milk in¬ 
dustry: 

“where the legislative action is suitably challenged, 
and a rational basis for it is predicated upon the par¬ 
ticular economic facts of a given trade or industry, 
which are outside the sphere of judicial notice, these 
facts are properly the subject of evidence and of find¬ 
ings. With the notable expansion of the scope of 
governmental regulation, * * * it is increasingly im¬ 
portant that when it becomes necessary for the Court 
to deal with the facts relating to particular commercial 
or industrial conditions, they should be presented con¬ 
cretely with appropriate determinations upon evidence, 
so that conclusions shall not be reached without ade¬ 
quate factual support.” 40 

It can hardly be said that the administrative interpretation 
involved here is entitled to more favorable treatment from 
the courts than a statute enacted by a state legislature. 

Just as economic conditions, trade practices and con¬ 
sumer understanding of the liquor industry are beyond the 
range of judicial notice, so also are the letters and inter¬ 
pretations relied upon by appellees in their memorandum 
below. Since such materials are neither matters of common 

40 * ‘ The allegations of the bill as to trade conditions and practices, and 
as to the effect of the required embossing of cans, raise particular questions 
which can hardlv be said to lie within the range of judicial notice. ’ ’ Pollc 
Co. v. Glover , 305 U.S. 5, 11 (193S). 
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knowledge nor public documents or records, 41 they are 
available to the Court only if they are properly presented 
in evidence. Of this nature were manv of the exhibits sum- 
marized in defendants’ memorandum in Sardo v. McGrath, 42 
where the court held them unavailable for consideration. 

In addition, there is in issue here appellant’s contention 
that the regulation, as interpreted, bears no relation to the 
basic statutory purpose of preventing consumer deception. 
Consumer reactions to advertising, labeling, etc., are pecu¬ 
liarly questions of fact and have been so recognized by the 
cases. In Skinner Mfg. Co. v. Kellogg Sales Co., 43 the Court 
pointed out that the question “whether the similarities 
which exist... have caused or are likely to cause deception 
and confusion in the trade, were, . . . questions of fact for 
the trial court to determine.” Perhaps the best summary 
of the view which should prevail here is found in the Final 
Report of the Attorney General’s Committee on Adminis¬ 
trative Procedure, p. 116 (1941): “the relation between a 
required statement on the label of a food and the statutory 
evil of misbranding becomes clear onlv when it is learned 
what consumers in fact understand from a label which omits 
the statement. Judicial review of the validity of admin¬ 
istrative regulations . . . may consequently involve exam¬ 
ination into the facts bearing upon the regulations, in order 
to develop the connection, or lack of it, between them and 
the statutory authorization.” 

Counsel for appellees agreed below with appellant that 
the issue of consumer deception is one of the keys to this 
case. He apparently felt, however, despite the authorities 
referred to above, that the issue could be resolved by the 
court without evidence, entirely upon counsel’s assurance 
to the court that the facts are as he purported them to be. 

41 Fletcher v. Jones, 70 App. D.C. 179, 182-3, 105 F. 2d 58, 61 (1939); Cf. 
Caha v. United States, 152 TJ.S. 211, 222 (1894) (involving regulations of 
Interior Dept.) 

42 90 TJ.S. App. D.C. 195, 196 F. 2d 20 (1952). 

43 143 F. 2d S95, 899 (8 Cir., 1944) ; see also American Gold Star Mothers, 
Inc. v. National Gold Star Mothers, Inc., S9 U.S. App. D.C. 269, 272, 191 F. 
2d 488, 491 (1951) ; Albert Dickinson Co. v. Mellos Peanut Co., 179 F. 2d 265, 
270 (7 Cir., 1950). 
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The following excerpts from the argument below are illus¬ 
trative : 44 

Mr. Strickler [for appellees]: 

“The sole purpose of those regulations was to avoid 
consumer deception. * * * Now, if the regulations were 
to be construed as Continental requests they be con¬ 
strued, the question would arise: Would consumer de¬ 
ception result? 

“The answer to that question is yes, consumer de¬ 
ception would result. 

# # # 

“The consumer buying this product, if it were 
labeled as Continental requests, would see on the label: 
this wliiskev five vears ’ old, or however old it is—six 
or four, or just what it is. The consumer buying the 
traditional American types of whiskey, for which there 
is ample provision again in the regulations submitted 
to you, would see identically the same label: this whis¬ 
key five or four years’ old. There would be no distinc- 

tion between the whiskev that the Americans know and 

•> 

has been traditionally American whiskey and the prod¬ 
uct distilled by plaintiff. 

“That, your Honor, would be the consumer decep¬ 
tion that would result. We feel for that reason—and 
that, of course, being the purpose of the regulation, to 
avoid consumer deception—that if these products were 
entitled to be labeled in identically the same fashion, 
the only result would be consumer deception.” [Tr. 
29-30] 

# * * 

“There can be no question that the consumer seeing 
identical labels would think the two products were the 
same, whereas the complaint states that they are not 
the same.” [Tr. 58] 

Appellees’ counsel below thus characterized the basic 
issue as one of the existence of consumer deception but then 
oversimplified the steps necessary to resolve that issue. 


44 The excerpts here and on p. 33, infra , are from the transcript of the 
oral argument below on appellees’ motion to dismiss the complaint, held 
March 18, 1953. Since those portions of the transcript to which appellant 
wishes to call the Court’s attention arc set out in the text of the brief, they 
have not been repeated in the Joint Appendix. 
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The labels of appellant’s whisky and of American-tvpe 
whiskies are not identical. They become so only if one 
limits the comparison, as Mr. Strickler did below, to that 
portion which deals with age. The age statement, however, 
is only one of the elements of a whisky label and its pur¬ 
pose is not to describe the type of whisky but only to indi¬ 
cate how long it has been aged. If appellees’ oversimplified 
test were adopted, then every whisky on the market which 
is allowed to claim age—Scotch, Irish, Canadian or any 
other type—could be said to be presented to the public as 
identical with American type whisky and hence to be poten¬ 
tially deceptive. The fallacy in this sort of approach is that 
it is not the age statement but the type designations pre¬ 
scribed by appellees in their regulations which are designed 
to distinguish between American type whiskies and other 
types sold in the domestic market. Thus, American type 
whiskies under the regulations are not denominated 
“American type”; they are denominated “bourbon,” 
“rye,” “straight bourbon,” “straight rye,” etc. In con¬ 
trast, the type designation for appellant’s whisky under 
the regulations promulgated by appellees is “whisky.” 
This matter of type designation is something entirely apart 
from the matter of age statement. Each is a separate iden¬ 
tifying characteristic. 

Despite appellees’ claim that consumers are being misled 
by the unqualified age claim, there has not been one shred 
of evidence at any stage thus far to support this vital fac¬ 
tual premise. And appellant stands ready to prove that 
the contrary is the case and that there has been and will be 
no consumer deception. Appellant also stands ready to 
prove that its whisky does age in reused cooperage, just 
as do corn, Canadian, Scotch and Irish whiskies and that the 
consumer is no more misled by an unqualified age claim on 
its whisky than he is by the same age claim on all of these 
other whiskies. 

If this Court is to sanction a discrimination as patent as 
the one alleged in the complaint, it must have a record be¬ 
fore it—one which justifies the discrimination by showing 
its relationship to the statutory purpose of preventing con- 
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sumer deception. As this Court said in American Gold Star 
Mothers, Inc. v. National Gold Star Mothers, Inc., S9 U. S. 
App. D. C. 269, 272, 191 F. 2d 4SS, 491 (1931), where this 
Court reversed a trial court decision (made on a motion 
to dismiss the complaint) that A was competing unfairly 
with B: 

“Since the gist of the action here is confusion and 
deception, it does not suffice for the trial court, on a 
motion to dismiss, to merely compare the names of the 
two organizations involved. Appellant is entitled to 
present its proof.’’ 

Similarly, it can he said here that the issue of consumer 
deception involved in this case cannot be resolved by ab¬ 
stract speculation on what is said to be clear or apparent 
to the consumer. The issues raised by appellant’s com¬ 
plaint must be tried if an informed decision is ever to be 
reached. Xor can administrative expertise fill this gap 
where there has been no record at any stage—administra¬ 
tive or judicial—which this Court can appraise in the light 
of the statutorv standards. 

D. Inclusion of factual statements in legal memorandum below 
was improper method of obtaining summary judgment. 

Appellees’ statements of alleged facts in their memo¬ 
randum of law below do more than confirm appellants’ 
position that it is entitled to a trial on the merits. They 
are so inextricably intertwined with the legal arguments as 
to transform that memorandum into what approximates an 
affidavit. 

The proper way for appellees to have brought matters 
such as those raised in their memorandum below before 
the court, and the proper way for the court to have treated 
it, would have been to have converted the motion to dismiss 
into a motion for summary judgment. Such a procedure— 
previously known as a speaking demurrer—is recognized 
by Rule 12(b) of the Federal Rules of Civil Procedure, 
which provides, 

“If, on a motion asserting the defense numbered (6) 
to dismiss for failure of the pleading to state a claim 
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upon which relief can be granted, matters outside the 
pleading are presented to and not excluded by the 
court, the motion shall be treated as one for summary 
judgment and disposed of as provided in Rule 56, and 
all parties shall be given reasonable opportunity to 
present all material made pertinent to such a motion 
by Rule 56.” 

The materials “outside the pleading” which may be offered 
on a motion for summary judgment are, according to Rule 
56(c), pleadings, affidavits, depositions and admissions on 
file. Since none of these was proffered by appellees below, 
the Court was not at liberty to consider the factual repre¬ 
sentations made by them in their Memorandum. 

Nevertheless, despite strenuous protests by appellant 
below, the court heard the motion to dismiss, apparently 
accepting the characterization of the evidentiary matters by 
appellees’ counsel, as follows: 

“[Mr. Strickler] while they might appear to be 
factual allegations, that, they are actually just back¬ 
ground material, that it is just completely immaterial.” 
[Tr. 9] 

Appellant argued below: 

“all these fourteen or sixteen factual things—he says 
they are only background. We say if he is going "to 
give you background, we should give you background. 

“[Mr. Strickler]: I have no objection to that 
course, your Honor. 

“[Mr. Kaufmann] : If you do that, then it is a mo¬ 
tion for summary judgment; then we put affidavits in, 
then we take discovery, and then we come in on a mo¬ 
tion for summary judgment, not a motion to dismiss 
* * * ” [Tr. 80] 

The strangest feature of what took place below was that 
appellees at first did seek to introduce an affidavit incorpo¬ 
rating the factual materials referred to by appellant— 
apparently on the assumption that these statements of 
alleged fact were material. They then realized, however, 
that that would have converted the motion to dismiss to a 
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motion for summary judgment and withdrew the affidavit. 

In Sardo v. McGrath, 4 * this Court had before it an almost 
identical situation. The contention in that case, as here, 
was that “certain statements of fact contained in their 
Memorandum of Points and Authorities filed below were 
such ‘matters presented to * * * and not excluded’ and 
hence resulted in what really was an order for summary 
judgment.” The Court pointed out that to transform a 
motion to dismiss into a motion for summary judgment, 

“The extra-pleading matters presented must be 
either ‘depositions’, ‘admissions’ or ‘affidavits’. All 
three possess certain characteristics which make them 
fitting instruments for cutting through a possible maze 
of false, illusory or collateral issues raised by loosely- 
drawn pleadings. As the sworn statements of those 
who have first-hand knowledge of that about which 
they speak, they partake not only of the ceremonial 
quality of testimony in open court, but also of some 
of the guarantees of trustworthiness which character¬ 
ize such testimony. 

“In marked contrast, memoranda of points and au¬ 
thorities are no more than trial briefs which must be 
filed with each motion presented to the District Court. 
* * * Neither the Federal Rules nor custom at the bar 
contemplate transformation of legal memoranda into 
a new vehicle of factual conflict. * * * To accept ap¬ 
pellees’ view would be to introduce a confusing system 
of collateral pleading which could only detract from 
the relative simplicity of present summary judgment 
practice.” 

The District Court disposed of this case on the basis of 
factual materials which permeated appellees’ memorandum 
and were an inextricable part of the arguments contained 
therein. Otherwise, it is impossible to see how the Court 
could have concluded that discrimination so clearly alleged 
did not exist or that the statutory standard of preventing 
consumer deception was satisfied. Here, as in Sardo, “the 
record contains only the allegations [of the complaint]. 
* * * On the basis of those allegations, appellant is en¬ 
titled to a responsive pleading.” As Judge Charles Clark 


« 90 U.S. App. D.C. at 197-19S, 196 F. 2d at 22-23. 
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observed in a similar case, there was no need for appellees 
to have moved to dismiss on the complaint alone. They 
“could have disclosed the facts from [their] point of view, 
in advance of a trial if [they] chose, by asking for a pre¬ 
trial hearing or by moving for a summary .judgment with 
supporting affidavits. But as it stands, we do not see how 
the plaintiff may properly be deprived of his day in 
court.” 40 

Without reference to anything further, the lower court 
erred when it granted appellees’ motion. That motion 
was an improper attempt to have evidentiary matter con¬ 
sidered on a motion to dismiss without any of the safe¬ 
guards furnished by the summary judgment procedure. 

m. THE REGULATIONS. PROPERLY INTERPRETED. AUTHORIZE APPELLANT 
TO CLAIM AGE FOR ITS WHISKY. 

W T e think it clear that appellees’ interpretation of their 
regulations produces results which are so discriminatory 
and arbitrary as to deprive them of any legal effect. Such 
interpretation flies in the face of the principle that “noth¬ 
ing but unmistakeable language will warrant such construc¬ 
tion of a statute as will produce unequal operation there¬ 
of.” 47 Just as a statute must be construed so as to avoid 
the possibility of unconstitutionality, so also should a reg¬ 
ulation be construed so as to save it from violating the gov¬ 
erning statute. This is especially true when the Court has 
before it an interpretation which “is an inadmissible con¬ 
struction of the statute and is not a necessary construction 
of the regulation.” 48 The present case is an appropriate 
one for applying these canons of construction since the 
interpretation which is involved here was issued ex parte , 
without any adversary sifting of facts and issues. In this 
respect, it is completely unlike the interpretations of stat¬ 
utes and regulations which emanate from quasi-judicial 
bodies such as the SEC, FTC, NLRB, etc., for which courts 

46 Dioguardi v. Durning, 139 F. 2d 774, 775 (2 Cir., 1944). 

47 L. B. Wilson, Inc. v. FCC, 83 U.S. App. D.C. 176, 183, 170 F. 2d 793, 
800 (1948); Martin v. Gage. 134 S.W. 2d 966, 969. 126 ALR 449, 454 (Kv. 
1939) ; Pomeroy v. NaVl City Co., 296 NW 513, 515, 133 ALE 766, 770 (Minn. 
1941). 

48 Taft v. Eclvcring, 311 U.S. 195, 198 (1940). 
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have developed doctrines of deference. It lias already been 
pointed out that the Supreme Court has said that Treas¬ 
ury Department decisions, applying regulations similar to 
those here “have no more force than the reasons given to 
sustain them.” See cases cited supra page 13. 

A. Analysis of the regulations reveals that appellant may 

claim age. 

The principles of construction referred to above are 
guides which are easily applied in the present case since 
appellant firmly believes that a proper reading of the regu¬ 
lations would not draw whisky distilled at over 160° proof 
within the last unnumbered paragraph of Section 39(a) 
of Regulations Xo. 5. 

Reading Regulations Xo. 5 in all its interrelations, it is 
apparent that Article I(j) authorizes appellant to claim age 
for its whisky. “Age” is defined by that section as 

“the period during which, after distillation and before 
bottling, distilled spirits have been kept in oak con¬ 
tainers.” 

The oak containers must be charred only if used 

“for a whisky of American type other than corn 
whisky, straight corn whisky, blended corn whisky, 
or a blend of straight corn whiskies.” 

And “in the case of American type whiskies produced on 
or after July 1,1936,” other than the corn whiskies referred 
to above, 

“ ‘age’ means the period during which the whisky 
has been kept in charred new oak containers.” 

That appellant's whisky is not of the American type (as 
is conceded by appellees) and hence need not have been 
kept in charred new oak containers in order to claim age 
is demonstrated by Article II, section 21, class 2 of Regu¬ 
lations Xo. 5. That section enumerates the types of whisky 
which are to be deemed of the “American type.” Xone 
of these is, like appellant’s, a whisky distilled at a proof in 
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excess of 160°. Whiskies of the latter sort are drawn 
within the general definition of whisky 49 and hence may 
claim age under Article I(j). 

Appellees seek to avoid the seeming conflict between the 
last unnumbered paragraph of Section 39(a) 50 and Article 
I(j), which provides the only definition of age in the regu¬ 
lations, by saying that the reused cooperage storage state¬ 
ment is a form of age statement. This is a semantic de¬ 
vice which, as appellant can prove if given the opportunity 
to do so at a trial on the merits, does not comport with 
either industry or consumer understanding of age 
statements. 

Nor does the fact that the last unnumbered paragraph is 
made applicable to “whisky (as defined in Article II, Sec¬ 
tion 21, Class 2), produced in the United States” neces¬ 
sarily carry with it the conclusion that it is applicable to 
over-160 0 proof whisky. Corn whisky is also “whisky (as 
defined in Article II, Section 21, Class 2), produced in the 
United States” and stored in reused cooperage. Yet it has 
been exempted from the storage statement requirements by 
administrative interpretation. This is clear recognition 
that the last unnumbered paragraph does not mean all that 
it appears to mean and that it must be read in a manner 
which reconciles it with other provisions of the regulations 
and with the statutory purpose. It is precisely this which 
appellees sought to do when they exempted corn whisky be- 

49 Article IT, section 21, class 2 of Regulations No. 5 defines whisky as 

“an alcoholic distillate from a fermented mash of grain distilled at less 
than 190° proof in such manner that the distillate possesses the taste, 
aroma, and characteristics generally attributed to whisky, and withdrawn 
from the cistern room of the distillery at not more than 110° and not 
less than 80° proof, whether or not such proof is further reduced prior 
to bottling to not less than S0° proof; and also includes mixtures of 
the foregoing distillates for which no specific standards of identity are 
prescribed herein. * * 

no The last unnumbered paragraph of section 39(a) of Regulations 5 reads: 

“Notwithstanding the foregoing provisions of this subsection, in the 
case of whisky (as defined in Article II, section 21, Class 2), produced in 
the United States on and after March 1, 1938, and stored in reused 
cooperage, there shall be stated in lieu of the words ‘ # # * is . . years 

and/or months) in reused cooperage ’ and in lieu of the words * * * • 
stored . . . (years and/or months) or more in reused cooperage:' 
Provided, That this paragraph shall not apply to ‘blended Scotch type 
whiskey’ or to any whiskey properly contained therein.'' 
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cause it is traditionally aged in reused cooperage. By the 
same token, as has already been indicated, over-160 0 proof 
whisky has traditionally been aged in reused cooperage and 
is, therefore, entitled to claim age in the usual manner. 

The argument has been advanced that comparison of 
appellant’s whisky with corn whisky is inapposite because 
corn whisky is “specifically excepted” by Article I(j) from 
the reused cooperage storage statement provided for in the 
last unnumbered paragraph of Section 39(a). This is no 
more true of corn whisky than it is of appellant’s whisky. 
Both require administrative interpretation to take them 
out of the seemingly all-inclusive language of that section 
since no specific mention is made therein of either corn 
whisky or over-lG0° proof whisky like appellant’s. The 
only whisky “specifically excepted” is “blended Scotch 
type whisky”. In order to carve out an exception for 
corn from the last unnumbered paragraph, it is necessary 
to resort to administrative interpretation. This is done 
by reading Article I(j), the general definition of “age”, 
consistently with the last unnumbered paragraph. Since 
Article I(j) provides that corn whisky ages in other than 
new barrels, the result is to exclude it from the scope of the 
last unnumbered paragraph. 

Appellant’s position is based upon identical reasoning. 
Article I(j) defines age for non-American type whiskies as 
the period of storage in “oak containers”. Since appel¬ 
lant’s whisky is not of the American type, it, like corn 
whisky, ages under Article I(j) and hence it, like com, 
should be administratively excepted from the last unnum¬ 
bered paragraph. 

If the last unnumbered paragraph is to enjoy some 
rational relationship with the statutory purpose of pre¬ 
venting consumer deception, it must be held to be appli¬ 
cable only to such reused cooperage whiskies as are similar 
in type to the American type whiskies and hence are likely 
to be confused with them. These are whiskies distilled 
from bourbon and rye mash at proofs below 160°. When 
stored in reused barrels, they do not take on the same 
qualities as bourbons and ryes stored in new charred bar- 
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rels. And since both are bourbons and ryes, defendants 
have required that they be distinguished by the reused 
cooperage statement. 

Indeed, appellant can establish at a trial on the merits 
that the last unnumbered paragraph of section 39(a) was 
adopted for the purpose, and only for the purpose, of pre¬ 
venting confusion between rye and bourbon whiskies stored 
in reused cooperage and rye and bourbon whiskies stored 
in new charred cooperage—both types being whiskies dis¬ 
tilled at less than 160° proof. 

Prior to the 1938 amendment (which brought the last 
unnumbered paragraph into the regulations), rye mash 
and bourbon mash whiskies distilled at less than 160° proof 
were classified as “rye whiskv” and “bourbon whisky” 51 
and were, by definition American types which could not 
claim age. At the very time that Section 39 was amended 
to include the last unnumbered paragraph, Section 21 was 
amended to eliminate rye and bourbon mash whiskies from 
the category of “American types”. In connection there¬ 
with, it was decided to require them to make a storage 
statement “in lieu of” the usual age statement. The reused 
cooperage storage statement w^as the instrument through 
which this was achieved. As evidence of the intended scope 
of the 1938 amendment, the attention of the Court is di¬ 
rected to the Sample Form contained in Appendix C of 
the Regulations. That form is designed to show how 
“whiskey”, as used in the last unnumbered paragraph of 
Section 39(a), should be labeled, and reads as follows: 

WHISKEY 

Distilled from rye mash 
Colored and flavored with wood chips 
95 proof 
1 pint 

This whiskey stored 6 months in reused 
cooperage 
Distilled in Illinois 

This identification of bourbon mash and rye mash whisky 
with the reused cooperage legend evidences the common 

5i See, e-g. FA 123, Oct. 15, 1937, CCH Liquor Control Reports, Par. 3519.02. 
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understanding of the last unnumbered paragraph and re¬ 
inforces appellant’s reading of the regulations. 

It is just this consumer understanding which results in 
the death-blow to marketability following from the require¬ 
ment that appellant’s high quality whisky bear the reused 
cooperage statement. 

It is submitted that, in marked contrast with appellees’ 
reading of the regulations, appellant’s interpretation recon¬ 
ciles the seemingly inconsistent provisions into a meaning¬ 
ful whole which is consistent with the statutory purpose of 
preventing consumer deception. It restricts the last un¬ 
numbered paragraph to the situation where there exists 
the possibility of consumer deception—bourbons and ryes 
which are distilled at less than 160° proof and stored in re¬ 
used cooperage. 

In addition, appellant’s construction of the regulations 
gives effect to the rule of construction that retroactivity 
should be avoided whenever possible. 52 It supports the 
prior construction of the regulations, which was adhered 
to for almost four vears. In reliance on that construction, 
appellant has expended hundreds of thousands of dollars, 
primarily in developing and promoting Embassy Club. If 
appellees’ reversal of position is persisted in, the further 
damage to appellant will be incalculable. As the Supreme 
Court said in an analogous situation, “It is especially ob¬ 
jectionable that a construction of a statute favorable to the 
individual citizen should be changed in such manner as to 
become retroactive, and to require from him the repayment 
of moneys to which he had supposed himself entitled, and 
upon the expectation of which he had made his contracts 
with the government. 53 

B. The notice of hearing which preceded issuance of the last 
unnumbered paragraph did not cover over- 160 ° proof 
whisky. 

A factor of critical importance which supports appel¬ 
lant’s construction of the regulations is that the Notice of 

33 MUler v. United States , 294 U.S. 435, 439 (1935). 

33 United States v. Alabama Great Southern R. Co., 142 TLS. 615, 621 
(1892); Cf. Rasquin v. Humphreys, 308 T7.S. 54, 56 (1939). 
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Hearing which preceded issuance of the last unnumbered 
paragraph' 4 did not advise that there was under considera¬ 
tion age claims for whisky distilled at over-160 0 proof and 
stored in reused cooperage. Since Section 5(f) of the Fed¬ 
eral Alcohol Administration Act' 5 makes such notice 
mandatory, the failure of the Notice to refer to over- 
160 0 proof whisky means either that it was not intended to 
be within the purport of the regulation or that the regula¬ 
tion is invalid because of the defective procedure which 
gave it birth. As appellant shall demonstrate, the first of 
these is factually true. 

The provisions of the Notice which led to the amendment 
adopted in 1938 are the following: 

“1. (a) To amend Article I(j), and the other per¬ 
tinent sections of the regulations, in such manner as 
(1) to authorize the labels upon American type whis¬ 
keys produced on and after January 1, 193S, to claim 
age, under certain conditions and subject to specified 
restrictions, for the period of storage in specially se¬ 
lected or treated second-hand oak containers, and to 
require that the labels upon such whiskey indicate, in 
conjunction with the age statement, the type of con¬ 
tainer used for storage purposes, and (2) to prescribe 
standards for the selection of second-hand barrels 
which may be used for such storage purposes or, in the 
alternative, 

“(b) To amend Article II, and other pertinent- sec¬ 
tions of the regulations, in such manner as to create 
a standard of identity for so-called t light-bodied’ whis¬ 
keys, and to permit such whiskeys to be stored in spe¬ 
cially selected or treated second-hand oak containers, 
and to claim age for the full period of such storage.” 
(Emphasis supplied.) 

With respect to subdivision (a), it is immediately ap¬ 
parent that it is expressly restricted to “American type 

54 Treasury Dept., Federal Alcohol Admin., Notice of Hearing With Refer¬ 
ence to Proposed Amendments to Regulations No. 5, Relating to Labeling and 
Advertising of Distilled Spirits, FA 120, Oct. 1, 1937; Supplemental Notices 
of Oct. 5, 1937 (FA-122) and Oct. 18, 1937 (FA-124). 

55 27 U.S.C.A. $ 205(f) provides: ‘‘The Secretary of the Treasury shall 
give reasonable public notice, and afford to interested parties opportunity 
for hearing, prior to prescribing regulations to carry out the provisions of 
this section. M 
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whiskeys.” As has already been indicated, “American 
type whiskeys” do not now and did not at the time of these 
amendments, include whisky produced in the United States 
at over-160 0 proof. And as we will show, the reference 
in (b) to “so-called ‘light-bodied’ whiskeys” must, in view 
of the status of the regulations and of the industry at the 
time the Notice was issued, be read so as to refer only to 
American type whiskies and not to whiskies distilled at 
over-160 0 proof. 

Article I(j) was, at the time the Notice was issued and 
still is, the only regulation defining “age” of distilled 
spirits. Its only requirement with regard to other than 
American type whiskies was that “distilled spirits” must 
have been stored in oak containers. The requirement that 
the oak container be new and charred was applicable only to 
American type whiskies. Whisky distilled at over-160 0 
proof, as non-American type whisky, could, therefore, claim 
age for storage in reused cooperage. 

With this fact in mind, it should be noted that the pur¬ 
pose of (b), quoted above, was a permissive one—“To 
amend Article II, and other pertinent sections of the regula¬ 
tions * * * to permit such whiskeys to be stored in specially 
selected or treated second-hand oak containers, and to claim 
age for the full period of such storage.” No member of 
the industry reading this permissive language—with its 
attempt to confer that which was not yet in existence— 
would have had any indication that its provisions were in¬ 
tended to restrict whisky distilled at over-160 0 proof, which 
already could claim age for storage in reused cooperage. 

That the Notice was not intended to reach over-160 0 
proof whisky is evidenced by the fact that, at the time of 
these hearings, whisky stills used by the American distilling 
industry were not generally capable of producing a whisky 
in excess of 160° proof. This is evidenced by the statement 
of Dr. BorufF, technical director of Hiram Walker & Sons, 
Inc.: 

“The stills that we now have in the various distil¬ 
leries, the continuous beer stills * * * can be operated 
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only to about 155 or 160 proof. That is as high as you 
could go * * * ” 36 

It is further corroborated by the fact that the hearings 
focused entirely on light-bodied whiskies of the American 
type— i.e., those distilled at between 115° or 125° proof and 
155° proof—but always under 160° proof.' 7 It was the 
proponents of these whiskies who took the hearings as their 
opportunity to present vigorously their view that these 
below-160° proof light-bodied whiskies should be granted 
permission to claim age for storage in reused cooperage. 
It was they who created the issue in the industry culminat¬ 
ing in this Notice, these hearings and in the last unnum¬ 
bered paragraph. To read that paragraph now as extend¬ 
ing to over-160® proof whisky is to fly in the face of this 
history. 

There is another reason why the term “so-called ‘light- 
bodied’ whiskeys” used in (b) above referred only to the 
relatively light-bodied American type whiskies, which are 
distilled at between 115° or 125° proof and 155° proof, as 
distinct from the heavier-bodied American type whiskies 
distilled at below 115® or 125® proof. It will be noted that 
sub-paragraphs (a) and (b) are alternative proposals. To¬ 
gether, they proposed either an amendment to Article I(j) 
(the existing definition of “age” with respect to type of 
cooperage) to permit American type whiskies in general to 
claim age under specified restrictions for storage in reused 
cooperage, “or, in the alternative” to amend Article II so 
as to create new standards of identity for the liglit-bodied 
whiskies and permit only such whiskies to claim age for 
storage in reused cooperage. A natural inference to be 
drawn from this is that the reference to light-bodied whis¬ 
kies contained in sub-paragraph (b) was limited to such 
light-bodied whiskies as were included in the category of 
“American type” whiskies referred to in subpara¬ 
graph (a). 

56 Transcript of Hearings, Nov. 15, 1937, p. 28. See also id. at p. 119. 

57 Transcript of Hearings, Nov. 1937, Testimony of Boruff, pp. 118-119, 186; 
Clapp, pp. 258-262; Rodgers, pp. 276-279; Ellison, p. 332. 
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Under all of the circumstances described above, it would 
be clearly improper to interpret the Notice to have included 
a sufficient warning that the hearings would consider re¬ 
stricting the existing right to claim age for storage in re¬ 
used cooperage with respect to whiskies distilled at over- 
160 0 proof. There is absolutely nothing in these two 
subdivisions of paragraph 1, or any other place in the 
Notice, which even remotely suggested that new and fur¬ 
ther restrictions with respect to age claims for storage in 
reused cooperage were to be considered at the hearing. 
Everything said in the Notice with respect to the problem 
of claiming age for storage in reused cooperage was di¬ 
rected toward granting a permission not then in existence. 

IV. CERTIFICATES OF LABEL APPROVAL FOR "EMBASSY 
CLUB" ARE LICENSES WHICH MAY NOT BE REVOKED 
WITHOUT PRIOR DUE PROCESS HEARING. 

Appellant alleged in its complaint that the effect of ap¬ 
pellees’ most recent interpretation is to revoke the cer¬ 
tificates of label approval previously granted to appellant 
and that such action deprived appellant of property with¬ 
out due process. The lack of due process derives from the 
fact that despite its request for one, 58 appellant was not 
afforded a due process hearing prior to revocation of the 
certificates. 

A certificate of label approval is clearly a license. That 
term is defined by the Administrative Procedure Act as 
including “the whole or part of any agency permit, cer¬ 
tificate, approval, registration, charter, membership, stat¬ 
utory exemption or other form of permission.” 5 U.S.C. 
§ 1001(e). Under 27 U.S.C. § 205(e), a certificate of label 
approval is a necessary prerequisite to shipment of whisky 
in interstate commerce and is, therefore, a license. 

The certificates of label approval for “Embassy Club” 
were issued by appellees with complete awareness that the 
whisky for which the label was to be used had been distilled 
at a proof in excess of 160° and stored in reused cooperage. 
See paragraphs 10 and 11 of the Complaint, J.A. pp. 4-5. Is- 


r>$ See paragraph 15 of Complaint, J.A. 6. 






suance of the certificates with such knowledge, together 
with the fact that there was then in existence the 1948 inter¬ 
pretation which authorized an age claim for appellant’s 
whisky, makes it clear that the present interpretation deny¬ 
ing an age claim works a revocation of the “Embassy Club” 
certificates. To say that it is merely a change in interpreta¬ 
tion and not a revocation is to disregard the realities of the 
situation and elevate form above substance. Cf. Columbia 
Broadcasting System v. United States, 316 U.S. 407 (1942). 
Issuance of the certificates was the occasion for expenditure 
of hundreds of thousands of dollars to introduce “Embassy 
Club” into the market. Personnel was hired, advertising 
was contracted for and begun, distribution channels were 
established and approval for the new product was obtained 
from state authorities throughout the country. These ex¬ 
penditures would not have been made if these certificates of 
label approval had not been issued for this whisky. The 
sudden withdrawal of approval of the certificates for use 
on the whisky for which they had been granted is clearly a 
revocation of the license originally given appellant. 

This revocation was effected without any prior hearing 
in the due process sense. No formal charges of violation of 
the terms of the certificate or of consumer deception result¬ 
ing therefrom have been leveled. No evidence has been 
taken. No opportunity for cross-examination has been 
afforded. No record has been made. In short, not even the 
rudiments of due process have been accorded appellant. 

A license “once granted, * # * becomes a right, and due 
process of law must be followed to achieve deprivation. 
This is true even though the license is a severely qualified 
one, such as a radio license.” In re Carter, 85 U.S. App. 
D.C. 229, 232, 177 F. 2d 75, 78 (1949). As Judge Prettyman 
recognized in the Carter case, which dealt with a bail bonds¬ 
man’s license and is equally applicable to the license here, 
“It may be true that the grant of authority to engage in 
the bonding business is an administrative act. But the 
deprivation of that right, once granted, is a judicial act, 
requiring due process of law.” The same principle has 
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been applied to denial by tlie Postmaster General of the 
use of the mails. It was held by this Court in Walker v. 
Popenoe , SO U.S. App. D.C. 129, 131, 149 F. 2d 511, 513 
(1945) that an order by the Postmaster General barring an 
allegedly obscene “pamphlet from the mails without notice 
or hearing * * * was for that reason a denial of due 
process. ” 

If the due process clause of the Constitution requires a 
hearing in cases of revocation of licenses, as the Carter 
case clearly holds, and in cases of denial of access to the 
mails, as Walker holds, then a hearing is also required in 
cases of revocation of certificates of label approval, with the 
denial of access to interstate commerce which follows there¬ 
from. In all of these cases, the action taken is irreparable 
in its effect and deprives the affected party of substantial 
property rights. If such action is to be taken at all, it must, 
under the Constitution, be preceded by a hearing which 
affords the affected party the opportunity to present his 
evidence, to cross-examine and to make a record for sub¬ 
sequent judicial review. 

A superficial reading of two cases, Ewing v. Mytinger and 
Casselberry . 339 U.S. 594 (1950) and Jordan v. American 
Eagle Fire Insurance Co., 83 U.S. App. D.C. 192, 169 F. 2d 
281 (1948), may give rise to inferences which are contrary 
to appellant’s position. But the limitations of each must 
be kept in mind. Neither case involved revocation of a 
license. In neither case had governmental approval pre¬ 
viously been given and relied upon. The essentiality of a 
hearing prior to revocation is demonstrated by the pains¬ 
taking care with which Judge Prettyman limited the ap¬ 
plicability of the Jordan decision, which held that a quasi¬ 
judicial hearing was not a necessary preliminary to rate 
making, in view of the careful and comprehensive statu¬ 
tory scheme established by Congress for insurance rate 
making in the District of Columbia. He specified two 
“keys” to the Court’s conclusion: (1) the fact that the 
courts of the District of Columbia are local as well as 
federal courts and therefore “the Congressional plan 
for the determination of local rates can include the 
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District Court as part of the procedure, just as state legis¬ 
latures can include court consideration as part of the local 
procedure in rate-making;’’ (2) the provision in the statute 
there involved for “a complete right to a full hearing de 
novo, upon which the court will determine the validity of 
the order in all respects in which it is contested; * * * Be¬ 
cause of the clear provision in the statute for adequate 
and independent court examination of the proposed order, 
we are not faced with the alternative which the District 
Court felt that it faced; that is, either to read into the 
statute a requirement for a quasi-judicial hearing before 
the Superintendent and the necessary implementary 
powers for such a hearing, or else to declare void any order 
the Superintendent might make.” S3 U.S. App. D.C. at 
201,169 F. 2d at 290. 

Neither key to the conclusion reached in Jordan exists 
here. The Federal Alcohol Administration Act contains 
no such comprehensive statutory scheme. It must, there¬ 
fore, be read in light of the safeguards afforded by the due 
process clause of the Constitution. Thus read, it becomes 
clear that this cause must be remanded to the District 
Court with directions to remand for an administrative 
hearing which comports with due process. The hearing 
accorded appellant upon such a remand must be in accord¬ 
ance with the provisions of the Administrative Procedure 
Act. This follows from the decisions of the Supreme Court 
in Wong Yang Sung v. McGrath, 339 U.S. 33, 50 (1950) and 
of this Court in Door v. Donaldson , 90 U.S. App. D.C. 
188, 189-90, 195 F. 2d 764, 765-6 (1952). These cases hold 
that hearings required by the Constitution as well as those 
“required by statute” are subject to the adjudication 
provisions of the Administrative Procedure Act. 5 U.S.C. 
§ 1004. Until such a hearing is held, the revocation of 
appellant’s certificates of label approval is void and of 
no effect. 
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CONCLUSION 

Appellant respectfully submits that the District Court 
erred in dismissing the complaint. W ilia point Oysters, Al¬ 
bert ij and the various other cases cited in this brief demon¬ 
strate that administrative officials may not give to one or 
more groups a monopoly of a technical designation of 
great economic value—here, an age claim on a whisky 
label—while denying it to others who are comparable in all 
relevant respects and who compete in the same market. 
Such action is arbitrarv and discriminators and violates 
not only the labeling provision of the Federal Alcohol Ad¬ 
ministration Act but also the Administrative Procedure 
Act. 

The arbitrariness of appellees’ action is especially flag¬ 
rant when it is noted that a proper reading of their own 
regulations would authorize an age claim for appellant’s 
whisky. Appellant, in this regard, points to corn whisky 
which has been administratively excepted from the reused 
cooperage statement of which appellant complains. 

All of the above is compounded by the fact that appel¬ 
lant has not at any stage been allowed to present a case 
on the merits. There has been no hearing on the merits 
either before the administrative agency involved or before 
the court below. And this on allegations which are fairly 
bristling with complex factual questions rooting deep in 
the economics of the liquor industry and in consumer under¬ 
standing of whiskies and whisky labels. 

In addition, appellant has been denied a due process hear¬ 
ing on the revocation of certificates of label approval re¬ 
sulting from appellees’ most recent interpretation of their 
regulations. 

Appellant prays that the judgment of the District Court 
be reversed and the cause remanded. 

F. Joseph Doxohue, 

Abraham S. Goldstein, 
Attorneys for Appellant, 
503 D Street, N. W., 
Washington 1, D. C., 
Executive 3-4440. 
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SUPPLEMENT OF STATUTES AND REGULATIONS 

(1) The Federal Alcohol Administration Act, 27 U.S.C. 
§ 205: 

‘‘It shall be unlawful for any person engaged in busi¬ 
ness as a distiller, brewer, rectifier, blender, or other 
producer * # * of distilled spirits, directly or indirectly 
or through an affiliate: * * * 

“(e) Labeling. To sell or ship or deliver for sale or 
shipment, or otherwise introduce in interstate or for¬ 
eign commerce, or to receive therein, * * * any distilled 
spirits * * * in bottles, unless such products are bottled, 
packaged, and labeled in conformity with such regula¬ 
tions, to be prescribed by the Secretary of the Treasury, 
with respect to packaging, marking, branding, and 
labeling * * * (1) as will prohibit deception of the 
consumer with respect to such products or the quantity 
thereof and as will prohibit, irrespective of falsity, 
such statements relating to age, manufacturing proc¬ 
esses, analyses, guarantees, and scientific or irrelevant 
matters as the Secretary of the Treasury finds to be 
likely to mislead the consumer; (2) as will provide the 
consumer with adequate information as to the indentity 
and quality of the products, the alcoholic content 
thereof * * 

(2) Section 10(e) of the Federal Administrative Pro¬ 
cedure Act, 5 U.S.C. § 1009(e): 

“§ 1009. Judicial review of agency action 
Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion. * * * 

(e) So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi- 
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trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu¬ 
tional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limita¬ 
tions, or short of statutory right; (4) without observ¬ 
ance of procedure required by law; (5) unsupported by 
substantial evidence in any case subject to the require¬ 
ments of sections 1006 and 1007 of this title or other¬ 
wise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial do novo 
by the reviewing court. In making the foregoing deter¬ 
minations the court shall review the ■whole record or 
such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of preju¬ 
dicial error/’ 

(3) Article I(j) of Regulations No. 5 Relating to Labeling 
and Advertising of Distilled Spirits, issued by the United 
States Treasury Department, provides as follows: 

4 ‘The term ‘age’ means the period during which, after 
distillation and before bottling, distilled spirits have 
been kept in oak containers, charred if for a whisky of 
American type other than corn whisky, straight corn 
whisky, blended corn whisky, or a blend of straight 
corn whiskies. In the case of American type whiskies 
produced on or after July 1, 1936, other than corn 
whisky, straight corn whisky, blended corn whisky, 
and blends of straight corn whisky, ‘age’ means the 
period during which the whisky has been kept in 
charred new oak containers/’ 

(4) Article II, section 21, class 2 of Regulations No. 5 
reads: 

“ ‘Whisky’ is an alcoholic distillate from a fermented 
mash of grain distilled at less than 190° proof in such 
manner that the distillate possesses the taste, aroma, 
and characteristics generally attributed to whisky, and 
withdrawn from the cistern room of the distillery at 
not more than 110° and not less than 80° proof, 
whether or not such proof is further reduced prior to 
bottling to not less than 80° proof; and also includes 
mixtures of the foregoing distillates for which no spe- 



cific standards of identity are prescribed herein. Those 
types of whisky specified in sub-sections (a) through 
(j) below shall be deemed ‘American type’ whiskies. 
* # # ” [There follows a listing (a) to (j) of whiskies 
denominated “American type”, e.g. straight whisky, 
bourbon whisky, rye whisky, straight bourbon whisky, 
straight rye whisky.] 

(5) The last unnumbered paragraph of section 39(a) of 
Regulations No. 5 reads as follows: 

“Notwithstanding the foregoing provisions of this sub¬ 
section, in the case of whisky (as defined in Article II, 
section 21, class 2), produced in the United States on 
and after March 1, 1938, and stored in reused cooper¬ 
age, there shall be stated in lieu of the words ‘ * * * is 
... (years and/or months) old/ the words < * * • 
stored ... (years and/or months) in reused cooperage/ 
and in lieu of the words ‘ * * * ... (years and/or 
months) or more old/ the words ‘ * * * stored ... 
(years and/or months) or more in reused cooperage/ 
Provided , That this paragraph shall not apply to 
‘blended Scotch type whisky’ or to any whisky prop- 
erlv contained therein.” 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4437-52 
Filed Oct 1, 1952 


Continental Distilling Corporation, 1429 Walnut Street, 
Philadelphia, Pennsylvania, Plaintiff 


v. 

1. John W. Snyder, Secretary of the Treasury, 
Washington, D. C. 

and 

2. John B. Dunlap, Commissioner of Internal Revenue, 

Washington, D. C. 

and 

3. Dwight E. Avis, Head, Alcohol and Tobacco Tax Division, 

Washington, D. C. 

individually and as officers of the United States, Defendants 

Complaint 

(for declaratory judgment and injunctive relief) 

1. This Court has jurisdiction of the subject matter of 
this suit because there is involved in excess of three thou¬ 
sand dollars ($3,000.00), exclusive of interest and costs, and 
the exercise of equitable powers is required. 

2. Plaintiff is a Delaware corporation and has its prin¬ 
cipal place of business in Philadelphia, Pennsylvania. It 
is engaged in the business of distilling, blending and bot¬ 
tling alcoholic beverages for sale throughout the United 
States and is duly authorized under Federal and State 
laws to engage in such business. 
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82 3. Defendant Snyder is the Secretary of the Treas¬ 

ury of the United States and performs his duties in 
the District of Columbia. He is charged with the duty of 
administering the Internal Revenue law r s of the United 
States and of approving and promulgating all regulations 
issued pursuant to the Federal Alcohol Administration Act 
(27 U.S.C. Secs. 201-212; 49 Stat. 977). 

4. Defendant Dunlap is Commissioner of Internal Rev¬ 
enue of the United States and performs his duties in the 
District of Columbia. He is charged with the dutv of 
administering the Federal Alcohol Administration Act, and, 
subject to the approval of the Secretary of the Treasury, 
prescribing rules and regulations under such Act. 

5. Defendant Avis is the Head of the Alcohol and Tobacco 
Tax Division of the Bureau of Internal Revenue and per¬ 
forms his duties in the District of Columbia. Subject to the 
supervision and direction of the Secretary of the Treasury 
and the Commissioner of Internal Revenue, he administers 
the provisions of the Federal Alcohol Administration Act, 
including those dealing with the labeling and advertising 
of alcoholic beverages. His functions are those which were 
previously exercised by the Deputy Commissioner in charge 
of the Alcohol Tax Unit. 

6. This suit is brought against the defendants in both 
their individual and official capacities. 

7. During the year 1945, plaintiff entered upon the manu¬ 
facture of a whiskey produced at a proof in excess of 160° 
and stored in barrels which had lost their char by prior use. 
A substantial quantity of said whiskey was manufactured 
during said vear. 

8. In 1948 plaintiff, in advance of marketing such whiskey, 
communicated with the Alcohol Tax Unit of the Bureau 
of Internal Revenue, through its parent Company, Pub- 
licker Industries Inc., seeking confirmation of plaintiff’s 
views regarding the applicability of the Treasury 
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83 Department’s labeling regulations (Regulations 5, 
Labeling and Advertising of Distilled Spirits), to 
such whiskey. Article I(j) of said Regulations provides 
that whiskey not of the American type may claim age 
though stored in reused cooperage, as follows: 

“The term ‘age’ means the period during which, after 
distillation and before bottling, distilled spirits have been 
kept in oak containers, charred if for a whiskey of American 
type other than corn whiskey, straight corn whiskey, 
blended corn whiskey, or a blend of straight whiskeys . . .” 
Plaintiff’s whiskey, having been distilled at a proof in 
excess of 160° was not an American type whiskey, and the 
provisions of Section 39(a) of said Regulations, which pro¬ 
vides in general terms that whiskies stored in reused 
cooperage must bear a label containing a reused cooperage 
storage statement in lieu of an age statement, -were inappli¬ 
cable to it. 

9. On November 23, 1948 the Deputy Commissioner of 
the Alcohol Tax Unit wrote to plaintiff’s parent Company, 
Publicker Industries Inc., as follows: 

“ * * * we do not believe that it would be necessary or 
proper to rule that the last unnumbered parapragh of Sec¬ 
tion 39(a) of the regulations prohibits whiskey distilled at 
over 160 proof and used as ‘other whiskey’ in blends to 
state age for the period of storage in oak containers that 
have lost their char by prior use. 

“However, the Bureau believes that consumer deception 
would result if this product were bottled as ‘whiskey’, 
unblended * * * 

“The Bureau, therefore, will permit age claims on this 
product only if used as ‘other whiskey’ in blended whiskey, 
with the appropriate statement of age therefore.” (Ex¬ 
hibit “A”.) 

10. On April 27, 1949, plaintiff made application for ap¬ 
proval of the label of its “Embassy Club” whiskey (Ex- 
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hibit “B”). Plaintiff informed defendants’ staffs that 
“Embassy Club” was to contain a relatively small quantity 
(i.e. less than 20 percent) of straight whiskey and the 
remainder would be such whiskey as referred to in para¬ 
graph 7 hereof. Information as to the composition of the 
whiskey was set forth in Form 27-B Supplemental filed 
by plaintiff on April 11, 1949 and such formula was ap¬ 
proved by the Alcohol Tax Unit on April 13, 1952. Said 
“Embassy Club” label, bearing age statement “This Whis¬ 
key is 4 Years Old” was approved by certificate of label 
approval issued May 3,1949 (Exhibit “C”). 

11. On July 26, 1949 a similar application for approval 
of a revised “Embassy Club” label was made (Exhibit 

“D”) in which only the color and type of the label 
84 were changed. Certificate of label approval was 

issued on August 1, 1949 (Exhibit “E”), with full 
knowledge of the type of whiskey to which the label was to 
be applied. 

12. After obtaining such label approval certificates, 
plaintiff determined to permit the whiskey to mature an 
additional two years, in order to achieve the optimum 
quality reached in six years. However, commencing in 
December 1949, plaintiff and its affiliates (to whom plaintiff 
sold quantities of such whiskey) began using such whiskey 
in blended whiskies bottled by plaintiff or its affiliates 
under various brand names. In connection therewith new 
labels were printed and approvals thereof obtained in the 
seventeen liquor monopoly states and in other states where 
such approval is required. 

13. In August 1951, plaintiff began to market “Embassy 
Club”. Substantial sums were expended for advertising, 
artwork, promotion, bottles, labels, establishment of dis¬ 
tributorships, establishment of a special sales department 
and employment of additional personnel. 
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14. Sales of “Embassy Club” whiskey increased from 
month to month until March of 1952, when plaintiff received 
a telephone communication from a subordinate of the de¬ 
fendants, requesting that its bottling and sale be stopped 
by April 7,1952. Plaintiff complied with said request under 
protest, pending discussion with the appropriate authorities 
and clarification of the situation. 

15l By letter dated March 13, 1952, addressed to defend¬ 
ant Avis (Exhibit “F”) plaintiff’s parent, Publicker In¬ 
dustries Inc., requested that no change be made in the 
November 23, 1948 ruling without a full hearing thereon. 
Similar requests were made by plaintiff by letter dated 
April 3, 1952 addressed to defendant Avis (Exhibit “6”) 
and by letter of Publicker Industries Inc. dated April 9, 
1952, addressed to defendant Dunlap (Exhibit “H”). By 
letter dated April 16, 1952, defendant Avis informed Pub¬ 
licker Industries Inc. that 

“The former Deputy Commissioner’s letter of November 
23,1948 to Publicker Industries Inc. will be reviewed by the 
Bureau * # * In the event that any action is contemplated 
in this matter which would operate adversely to your com¬ 
pany’s interest an opportunity will be afforded for the 
expression of its views.” (Exhibit “I”.) 

85 16. In July 1952, after conferences with repre¬ 

sentatives of plaintiff, defendant Avis advised plain¬ 
tiff that the bottling and sale of “Embassv Club” could be 
resumed pending his decision on the review of the November 
23, 1948 ruling. 

17. By letter dated September 19, 1952 (Exhibit “J”)* 
defendant Avis advised Publicker Industries Inc. that the 
position taken in the letter of November 23, 1948, referred 
to in paragraph 9 above, was incorrect and that 

“the provisions of the last unnumbered paragraph of 
Section 39(a) of Regulations No. 5 require such whiskey 
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produced in the United States and stored in this manner 
to be labeled with the reused cooperage statement. 

“Mr. Healey’s ruling is accordingly hereby rescinded, 
effective immediately, although no objection will be inter¬ 
posed to the packaging of any such whiskey already tax 
paid, whether or not dumped and in blending or bottling 
tanks, at the time of receipt of this letter, under labels 
heretofore used for the same products.” 

18. The effect of said letter of September 19, 1952 is to 
require plaintiff to stop the bottling and sale of “Embassy 
Club” whiskey unless its label bears a statement that the 
whiskey has been stored in reused cooperage. It also re¬ 
quires plaintiff and its affiliates to stop the use of such 
whisky in blends unless the respective labels thereof bear 
a reused cooperage storage statement. As a result of such 
requirement, the marketability of all of such brands will be 
irreparably and unjustifiably injured. 

19. A further effect of said letter of September 19, 1952 
is to revoke, among others, the certificates of label approval 
granted to plaintiff on May 3, 1949 and August 1, 1949. 
Such action constitutes deprivation of plaintiff’s property 
without due process of law. 

20. The action of defendant Avis, concurred in by defend¬ 
ants Dunlap and Snyder, is an incorrect interpretation of 
the statutes of Congress and of the regulations issued 
pursuant thereto. If persisted in, defendants will be acting 
in excess of their statutory authority. 

86 21. The statutory authority under which defend¬ 

ants are purporting to act is 27 U.S.C. Sec. 205(e), 
which provides that distilled spirits must be labeled in 
conformity with the regulations to be issued by the Secre¬ 
tary of the Treasury. Said regulations are required to 
be such 

“(1) as will prohibit deception of the consumer with 
respect to such products or the quantity thereof and as will 
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prohibit, irrespective of falsity, such statements relating 
to age, manufacturing processes, analyses, guarantees, and 
scientific or irrelevant matters as the Secretary of the 
Treasury finds to be likely to mislead the consumer; 

“(2) as will provide the consumer with adequate infor¬ 
mation as to the identity and quality of the products, the 
alcoholic content thereof * * * ” 

22. Pursuant to their general statutory authority under 
27 U.S.C. Sec. 201 et seq., defendants or their predecessors 
have promulgated Regulations No. 5 relating to the labeling 
and advertising of distilled spirits. Despite the fact that 
Article I(j) thereof permits age claims to be made for 
whiskies aged in oak containers of any kind, so long as the 
whiskies are not of the American type, and despite the 
fact that the whiskey described in paragraph 7 hereof is 
not an “American type whiskey”, as that term is defined in 
Section 21, Class 2, of said regulations, defendants have 
denied plaintiff its right to claim age for such whiskey. 
This denial is predicated on the last unnumbered paragraph 
of Section 39(a) of the regulations which provides 

“notwithstanding the foregoing provisions of this sub¬ 
section, in the case of whiskey (as defined in Article II, 
Section 21, Class 2), produced in the United States on and 
after March 1, 1938, and stored in reused cooperage, there 
shall be stated in lieu of the words * * * * is ... (years 
and/or months) old/ the words ‘* * * stored . . . (years 
and/or months) in reused cooperage/ and in lieu of the 
words * * . . . (years and/or months) or more old/ the 
words 1 * * * stored . . . (years and/or months) or more in 
reused cooperage/ ” 

23. Defendants’ interpretation of said last unnumbered 
paragraph of Section 39(a) as prohibiting the whiskey 
described in paragraph 7 hereof from bearing the age state¬ 
ment authorized by Article I(j) is incorrect as a matter of 
law in that it is inconsistent with the purpose expressed in 
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27 U.S.C. Sec. 205(e), and fails to give proper effect to 
other sections of the regulations. Whiskey distilled 
87 in excess of 160° proof is not within the purview of 
the last unnumbered paragraph of Section 39(a). 

24. Defendants’ concurrence with plaintiff’s views re¬ 
garding the restricted scope of the last unnumbered para¬ 
graph of Section 39(a) is evidenced by their own adminis¬ 
trative interpretations which permit corn whiskey, which 
has been stored in reused cooperage, to claim age under 
Article I(j) of Regulations 5. Plaintiff’s whiskey being 
similarly entitled to claim age stands upon the same footing 
with respect to the last unnumbered paragraph of Section 
39(a) as corn whiskey. 

25. In the alternative, if the whiskey described in para¬ 
graph 7 hereof, is construed to come within the scope of 
the last unnumbered paragraph of Section 39(a), then the 
provisions of said paragraph are invalid as in excess of 
the statutory authority conferred upon defendants by Con¬ 
gress. Said provisions so interpreted, have no rational 
relationship to the statutory purpose of preventing, inter 
alia, deception as to quality. Such whiskey is at least 
equal in quality to whiskey, which under the regulations as 
interpreted to date, need not bear such a statement as to 
make it unmarketable. Such discriminatory treatment of 
plaintiff and its product, having no rational relationship to 
the statutory purpose announced by Congress, is arbitrary, 
capricious and in excess of statutory authority. 

26. The defendants have promulgated regulations under 
the Federal Alcohol Administration Act, by virtue of which 
Canadian producers are allowed to market in the United 
States a similar product aged in reused cooperage (manu¬ 
factured under less stringent requirements and possibly 
with less resultant quality) free from the restrictions of 
the last unnumbered paragraph of Section 39(a). Defend¬ 
ants thus have not found it necessary or proper to require 
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a reused cooperage storage statement to provide adequate 
information as to the quality of such whiskey or to prevent 
consumer deception. 

27. Defendants’ action, described above, has already 
caused plaintiff irreparable injury and, if continued, will 
continue to cause irreparable injury in the amount of sev¬ 
eral million dollars. Its effect will be to take plaintiff’s 
property without due process of law. 

S8 i 2S. Failure to comply with the order which is 
implicit in defendant Avis’ letter of September 19, 
1952 will subject plaintiff to criminal prosecution under 27 
TJ.S.C. Sec. 207, and other drastic penalties under Federal 
law. 

29. Plaintiff has exhausted its administrative remedies 
and there is no adequate remedy at law. 

"Wherefore, plaintiff prays: 

1. That a declaratory judgment be granted 

(a) declaring invalid the construction placed by defend¬ 
ants on the last unnumbered paragraph of Section 39(a) 
of Regulations 5 as stated in defendant Avis’ letter of 
September 19, 1952; 

(b) in the alternative, declaring invalid the last unnum¬ 
bered paragraph of Section 39(a) of Regulations 5 as con¬ 
strued by defendants; and 

(c) declaring that plaintiff’s whiskey, distilled at a proof 
in excess of 160° and aged in reused cooperage, may be 
bottled and sold in interstate commerce in bottles, the labels 
of which bear an age claim, without reference to the reused 
cooperage storage statement contained in the last unnum¬ 
bered paragraph of Section 39(a). 

2. That, in additioin to said declaratory judgment, a 
judgment be entered enjoining defendants from interfering 
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in any way whatsoever with the bottling and sale of the 
whiskey described in paragraph 7 of this complaint under 
certificates of label approval heretofore granted by de¬ 
fendants. 

3. That all necessary processes issue herein. 

4. That defendants be enjoined, pending hearing on the 
merits, from enforcing or attempting to enforce, in any 
manner whatsoever, the ruling contained in the letter of 
September 19, 1952, from defendant Avis to plaintiff’s 
parent corporation. 

5. That all persons, agencies, or other constituted 

89 authority be enjoined, pending hearing on the merits, 
from taking any further action of any nature in¬ 
volved in this action. 

7. That a temporary restraining order be issued herein, 
pending the hearing on the motion for temporary injunction. 

8. And for such other and further relief as may appear 
necessary and proper. 

Joseph A. Kaufmann 
Joseph A. Kaufmann 

Abraham S. Goldstein 
Abraham S. Goldstein 
Attorneys for Plaintiffs 
503 D Street, N. W. 
Washington 1, D. C. 
Executive 4440 

• ••****••• 

90 Filed Dec. 16,1952 

Amendment to Complaint 

Plaintiff, as of course in accordance with Rule 15(a), 
Federal Rules of Civil Procedure, amends the complaint 
in this action so that there shall be added as paragraph 
25a thereof the following: 
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25a. The last unnumbered paragraph of section 39(a) 
of Regulations Xo. 5 as interpreted by defendants, is invalid 
because it was not preceded by the notice and hearing re¬ 
quired by section 5(f) of the Federal Alcohol Administra¬ 
tion Act (27 U.S.C. § 205(f)). The Notice of Hearing which 
preceded promulgation of said regulation did not give 
interested parties notice that whiskey such as that described 
in paragraph 7 hereof would be affected by it 

Donohue & Kaufmann 

By Joseph A. Kaufman n 
Joseph A. Kaufmann 

Abraham S. Goldstein 
Abraham S. Goldstein 
Attorneys for Plaintiff 
503 D. Street, N. W. 
Washington 1, D. C. 
Executive 3-4440 

91 Filed Dec. 17,1952 

Motion to Dismiss 

Come now the defendants and by their attorney, the 
United States Attorney, move this Honorable Court to 
dismiss the complaint herein on the ground that it fails 
to state a claim upon which relief may be granted. 

Charles M. Irelan 

Charles M. Irelan 
United States Attorney 

Ross O’Donoghue 

Ross O’Donoghue 
Assistant United States Attorney 
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92 Filed Dec. 17,1952 

Memorandum of Points and Authorities in Support of 

Motion to Dismiss 

The Continental Distilling Corporation is seeking (1) a 
declaratory judgment declaring invalid the construction 
placed by the government on the last unnumbered para¬ 
graph of section 39(a) of Regulations No. 5, issued under 
the Federal Alcohol Administration Act (49 Stat. 977, as 
amended, 27 U.S.C. 201, hereinafter referred to as the Act) 
or, in the alternative, declaring that the paragraph itself 
is invalid, and (2) an injunction to enjoin the government 
from interfering in any way with the bottling and sale by 
plaintiff of certain described whiskies. 

The facts of the case, as set forth in the complaint, are 
substantially as follows: 

m # m 

The authority for Regulations No. 5 is found in section 
5(e) of the Act which authorizes the Secretary of the 
Treasury to prescribe such regulations governing the label¬ 
ing of bottles of distilled spirits for introduction into, or 
receipt in, interstate or foreign commerce “(1) as will 
prohibit deception of the consumer with respect to such 
products * * * and as will prohibit, irrespective of falsity, 
such statements relating to age * * * as the Secretary of 
the Treasurv finds to be likelv to mislead the consumer; 
(2) as will provide the consumer with adequate information 
as to the identity and quality of the products * * *; (3) 

* * *; (4) as will prohibit statements on the labels that are 

* * # false, misleading, obscene, or indecent; * * *. 

Pursuant to this authority there has been established by 

regulation a detailed and comprehensive system for the 
control of labeling practices, involving the submission to, 
and approval by, the government of all labels prior to 
their use on bottles for introduction into interstate or 
foreign commerce, known as Regulations No. 5 relating 
to labeling and advertising of distilled spirits. 
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Regulations No. 5 were originally issued on January 18, 
1936, after hearing and notice to the distilled spirits in¬ 
dustry and have several times been amended since that 
date, also after notice and hearing. These regulations 
provide in Article I definitions of the terms used therein, 
including, in subsection (j), the definition of “age” which 
is involved here. In Article II are found the standards of 
identity for the various classes and types of distilled spirits 
to which products labeled with those designations 
97 must conform. Class 2 of this article contains the 
standard for the class designation “whisky” and 
subsections (a) through (n) present the standards for the 
various types of whisky. Article III deals with the labeling 
requirements for distilled spirits and specifies what in¬ 
formation must appear on the label and how it shall be 
stated, as well as what is prohibited from appearing there¬ 
on. Section 39(a) of this article provides in great detail 
the statements of age (and percentage of neutral spirits 
where relevant) which must appear upon the labels of 
whisky and of the various types thereof, including, as its 
final paragraph, the required re-used cooperage storage 
statement which is here questioned. Articles IV and V 
contain the requirements for obtaining certificates of label 
approval applicable to imported and domestic products, 
respectively. Article VI covers advertising. Article VTI 
establishes standards of fill for bottled distilled spirits and 
Article VIII contains general provisions as to the applica¬ 
tion of the regulations as a whole. 

Prior to its amendment in 1949, the final paragraph of 
section 39(a), relating to statements of age and percentage 
for whisky, provided: 

“Notwithstanding the foregoing provisions of this sub¬ 
section, in the case of whisky (as defined in Article II, 
section 21, class 2), produced in the United States on and 
after March 1, 1938, and stored in re-used cooperage, there 
shall be stated in lieu of the words ‘ * * * is ... (years 





and/or months) old,’ the words ‘ * * * stored ... (years 
and/or months) in reused cooperage,’ and in lieu of the 
words * # # * ... (years and/or months) or more old,’ 
the words ‘ * * * stored ... (years and/or months) or more 
in reused cooperage.’ ” 

The 1949 amendment added the following proviso: “Pro¬ 
vided, That this paragraph shall not apply to ‘blended 
Scotch type whisky’ or to any whisky properly contained 
therein.” 

98 The purpose of this provision is to distinguish 
between the traditional American type of whisky and 
other types of whisky of domestic production. The tradi¬ 
tional American types of whisky are distilled at under 160° 
proof and are, therefore, heavy bodied. Whiskies distilled 
at over 160° proof are light in body. The heavy bodied 
American types of whisky, other than corn whisky, derive 
their characteristic flavor from storage in new charred oak 
containers, whereas the lighter bodied whiskies are stored 
in containers which have lost their char by prior used 
(re-used containers) and, therefore, have a flavor different 
from the traditional American whiskies. By requiring that 
domestic whisky stored otherwise than in the traditional 
American manner must contain a re-used cooperage state¬ 
ment, the government has insured that the consumer will be 
advised that the flavor of such whisky will be different from 
the traditional American heavy bodied whisky with which 
he is familiar. 

Corn whisky is traditionally stored in uncharred or 
re-used charred oak containers which have lost their char 
through prior use—the absence of contact with charred 
wood being the principal feature distinguishing corn 
whisky from other American type whiskies—and, therefore, 
the re-used cooperage statement is not essential for the 
protection of the consumer. 

In 1945 plaintiff distilled about 95,000 barrels of whisky 
at more than 160° proof and less than 190° proof, storing 
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the distillate in re-used cooperage. At that time the above- 
quoted paragraph of section 39(a) had been in effect for 
seven years. There is no allegation that any information 
was sought from the government in 1945 as to the possible 
effect of storage in re-used cooperage upon the later label¬ 
ing of the product. A memorandum of a conference 
99 held late in 194S refers to a statement by a repre¬ 
sentative of the plaintiff that the whisky was put 
in re-used cooperage by the production manager without 
the knowledge of or instructions from other company 
officials and that the only explanation given by the produc¬ 
tion manager was that he believed the requirement of a 
cooperage statement applied only to whisky distilled under 
160° proof. 

On September 16, 1948, at a conference in Mr. Mealey’s 
office, representatives of plaintiff asked permission to label 
this product with an unqualified claim of age (measured 
by the period of storage in re-used cooperage) instead of 
with the cooperage statement prescribed by the last para¬ 
graph of section 39(a). (Complaint, paragraph 8) 

Following further conferences and submission of briefs 
by plaintiff’s counsel, Mr. Mealey wrote, and issued, the 
ruling letter in question, which reads as follows: 

“Reference is hereby made to your request for a deter¬ 
mination bv the Bureau as to whether whiskev distilled in 
* + 

the United States in excess of 160 degrees proof and aged 
in oak containers that have lost their char by prior use may 
state such age in the manner prescribed by Section 39(a)(1) 
of Regulations Xo. 5, Relating to Labeling and Advertising 
of Distilled Spirits. 

“We have reviewed this problem extensively with par¬ 
ticular emphasis on the historical background against which 
the present provisions of Section 39(a) and Article I(j) 
were promulgated. 

“In view of the circumstances surrounding the promulga¬ 
tion of these Sections of the present regulations and the 
history of the previous regulations governing the defini- 
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tions of age and the cooperage requirements we do not 
believe that it would be necessary or proper to rule that the 
last unnumbered paragraph of Section 39(a) of the regula¬ 
tions prohibits whiskey distilled at over 160 degrees proof 
and used as ‘other whisky’ in blends to state age for the 
period of storage in oak containers that have lost their 
char by prior use. 

“However, the Bureau believes that consumer deception 
would result if this product were bottled ‘whiskey,’ un¬ 
blended, or if it were labeled or advertised in such 
100 a way as to indicate that it was a foreign type, or 
similar to a foreign type (such as ‘Canadian’). 

“The Bureau, therefore, will permit age claims on this 
product only if used as ‘other whiskey’ in blended whiskey, 
with the appropriate statement of age therefor.” 

On March 28,1949, plaintiff submitted for informal com¬ 
ment a proposed label for “Embassy Club” whisky reading 
“Embassy Club Rare Blended Whisky, A Blend of Superla¬ 
tive Straight WTiisky and other Rare Selected Whiskies 
(emphasis added) which would have been within Mr. 
Mealev’s ruling. Plaintiff, however, secured certificates of 
label approval on April 27, 1949 and July 26, 1949 which 
stated “Embassy Club Fine Wliisky” omitting therefrom 
the word “Blended.” 

By letters of March 13, 1952 and April 3, 1952 to the 
Office of Alcohol and Tobacco Tax Unit, Bureau of Internal 
Revenue, Publicker and plaintiff, respectively, requested 
that no change be made in the ruling dated November 23, 
1948, adverse to their interests without a full hearing 
being afforded them. A similar request dated April 9,1952 
w^as addressed to the Commissioner of Internal Revenue. 
By letter dated April 16, 1952, said office replied to letter 
dated April 3, 1952, from the plaintiff. Referring to 
plaintiff’s contention that recission of the ruling dated 
November 23,1948 would constitute revocation of plaintiff’s 
certificates of label approval, the letter stated: 
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“You further state that you have been advised that you 
have a legal right to a full hearing on whether or not the 
Embassy Club label approval certificate should be amended 
or revoked, and you express the opinion that as a matter of 
equity and fairness you are entitled to such a hearing. You 
specifically request that you be given written notice of and 
a full hearing on any change in the certificate of label 
approval covering Embassy Club 'Whiskey and that the 
effective date of the oral order to cease blending, bottling 
and shipping this product be postponed until such 
101 time as a hearing has been had in this connection. 

“Please be advised that the Bureau does not con¬ 
template taking any action looking toward the cancellation 
of the certificate of label approval for Embassy Club 
"Whiskey, issued on August 1,1949, pursuant to an applica¬ 
tion dated July 26 of that year. This label may properly 
be used on ‘whiskey’ of the age claimed, prepared in 
accordance with Formula Xo. 20 of the Continental Distil¬ 
ling Corporation, approved on April 13, 1949, which calls 
for whiskeys included in which are less than 20 per cent 
by volume of 100 proof straight whiskeys. Xo mention was 
made in the formula or in the application for the certificate 
of label approval covering the Embassy Club label that 
whiskeys stored in reused cooperage were to be contained 
in this product; and the oral instructions issued by the 
Division’s Philadelphia office with respect to discontinuance 
of the current Embassy Club operation were based merely 
upon the fact that the product being prepared did not meet 
the provisions of the formula or label previously given 
Bureau approval. 

“The certificate of label approval covering Embassy 
Club Whiskey, issued on August 1,1949, is a valid certificate 
and may be retained by your company for further use, 
provided, of course, it is used on whiskey aged in the re¬ 
quired manner for the period claimed by the label.” 
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By a second letter, also dated April 16, 1952, said office re¬ 
plied to letter dated April 9, 1952 from Publicker to the 
Commissioner of Internal Revenue, stating: 

“Before any final conclusion is reached on the subject, 
however, the Bureau desires to give representatives of your 
company an opportunity for an informal hearing or confer¬ 
ence, in accordance with Mr. Brownback’s request.” 

After conferences were held on the matter, plaintiff was 
advised, by letter dated September 19, 1952, that it was 
the Bureau’s final conclusion that the ruling of November 
23, 1948 was incorrect, that “the provisions of the last 
unnumbered paragraph of section 39(a) of Regulations 
No. 5 require such whisky produced in the United States 
and stored in this manner to be labeled with the reused 
cooperage statement,” and that the ruling of November 
23, 1948, was accordingly rescinded. 

102 Plaintiff's claims for declaratory judgment and 
injunctive relief are based on three main proposi¬ 
tions: (1) that the interpretation of the regulation by the 
government is unreasonable, arbitrary and capricious and 
therefore invalid; (2) that if such interpretation is con¬ 
strued as valid, the regulation itself is invalid as in excess 
of statutory authority; and (although not specifically artic¬ 
ulated in the complaint but inferred throughout) (3) that 
because of the government’s actions it is entitled to equitble 
relief. But an analysis of plaintiff’s propositions reveals 
that they have no basis in fact or in law which would entitle 
plaintiff to the relief prayed for. 

In support of plaintiff’s first argument, that the govern¬ 
ment’s interpretation of the regulation is unreasonable, 
capricious and arbitrary, and therefore invalid, plaintiff 
urges that the final paragraph of section 39(a) does not 
prohibit whisky distilled at more than 160° proof and less 
than 190° proof from being labeled with a regular age 
statement without reference to the fact of storage in re¬ 
used cooperage. 
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This argument runs counter to the literal language of 
the final paragraph of section 39(a) and of the definition 
in Article II, section 21, class 2. The cooperage statement 
required by the final paragraph of section 39(a) is, by the 
express terms of that paragraph, applicable “in the case of 
whisky (as dr fined in Article II, section 21, class 2) pro¬ 
duced in the United States on and after March 1, 1938’’ 
(emphasis supplied). The opening clause of Article II, 
section 21, class 2 reads: “Class 2. Whisky.—‘Whisky’ is 
an alcoholic distillate from a fermented mash of grain 
distilled at less than 190 degrees proof * * * ”. 

103 Plaintiff, while conceding that a literal reading of 
these provisions makes the final paragraph of section 
39(a) applicable to their product, alleges that ambiguities 
arise when these provisions are compared with Article 
I(j) of the regulations and with the administrative practice 
with regard to corn whisky. 

The relevant portions of Article I(j) are as follows: 

“The term ‘age’ means the period during which * • • 
distilled spirits have been kept in oak containers, charred if 
for whiskey of American type other than corn whiskey * * *. 
In the case of American type whiskeys produced on or 
after July 1, 1936, other than corn whiskey, * * * ‘age’ 
means the period during which the whiskey has been kept 
in charred new oak containers.” 

As will be explained in further detail later, the term 
“whisky” refers to certain products distilled at less than 
190° proof, and the term “American type whiskies” (which 
includes “corn whisky”) is limited to certain products 
distilled at not exceeding 160° proof. Hence, the quoted 
part of Article I(j) may be read as defining “age” as the 
period of storage in oak (not necessarily new oak) in the 
case of (1) corn whisky and (2) whisky distilled at over 
160° proof but less than 190° proof, and (3) whisky dis¬ 
tilled at 160° proof or less which does not conform to any 
of the standards for “American type whiskies”. 
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Plaintiff argues that there is a conflict between Article 
I(j) (which, it contends, permits an age claim for the 
period of storage of its product in re-used cooperage) and 
the last sentence of section 39(a) (which, it concedes, lit¬ 
erally denies an age claim for the period of such storage). 
It urges that this alleged conflict can best be resolved by 
limiting the application of the last sentence of section 39(a) 
to whiskies (other than corn whisky) distilled at not over 
160° proof. 

This argument rests upon a false premise. While there 
is no doubt that the regulations (Art. I(j)) recognize that 
the whisky in question ages in re-used cooperage, 
104 there is also no doubt that the regulations (last 
par. of section 39(a)) provide a special form of age 
statement to describe such aging, i.e., the re-used cooperage 
statement (Section 39 is entitled “Statements of age and 
percentage”). The labeling requirement is the equivalent 
of the ordinary required age statement “This whisky is ... 
years old” with an annexed explanation of the type of 
cooperage used. When the provisions are viewed in this 
manner, the asserted conflict vanishes. 

Plaintiff also argues that it has been ruled administra¬ 
tively that corn whisky stored in re-used cooperage may 
be labeled with an ordinary age statement containing no 
description of the cooperage used. It urges that no distinc¬ 
tion can be made in this respect between corn whisky and 
whisky distilled at over 160° proof. 

Before passing to an analysis of the regulation provisions 
involved in this argument, it should be noted that this dis¬ 
tinction between corn whisky and all other whiskies (in¬ 
cluding whisky distilled at over 160° proof) was intended 
by the drafters of the regulation provisions and is sup¬ 
ported by the press release which accompanied the issuance 
of those provisions and by contemporaneous interpreta¬ 
tion. The last paragraph of section 39(a) was intended 
primarily to prevent the light-bodied whiskies which had 
usually been distilled at over 160° proof from being so 
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labeled as to be confused with the traditional heavy-bodied 
American types. 

The press release explaining the new last paragraph of 
section 39(a) and other regulation amendments (Federal 
Alcohol Administration Press Release 91, Feb. 28, 1938) 
stated in part: 

105 “(c) All Whiskeys produced in the United States 

(other than corn whiskey and foreign types), on and 
after March 1,193S and stored in reused cooperage, will be 
labeled as follows: 

“1. The class designation will be ‘whiskey’ but the prod¬ 
uct may not bear the designations ‘rye whiskey’, ‘bourbon 
whiskey’, ‘straight whiskey’ * * *, or any other designation 
applicable to American type whiskeys. 

il£) # # # 

“3. The label of the product will also contain, in lieu of 
the age statement prescribed for American whiskey stored 
in charred new oak containers, the statement ‘ * * * stored 
. . . (years and/or months) in reused cooperage.’ ” (em¬ 
phasis supplied.) 

While this release clearly stated that it was the intention 
to exempt corn whisky from the requirement of cooperage 
statement, it appears obvious from the underscored lan¬ 
guage that it was intended that the requirement should 
apply to whisky distilled at over 160° proof. This intent 
is further shown by ladings, issued almost contemporane¬ 
ously with the promulgation of the new paragraph, holding 
that it applied to domestic whiskies distilled at over 160° 
proof. As an instance, the following is quoted from a letter 
from W. S. Alexander, Administrator of the Federal Alco¬ 
hol Administration, to F. P. Lee, dated May 25, 1938: 
“Whiskey distilled at [161 degrees proof on or after March 
1,1938] and stored in new cooperage would be distinguished 
from similar whiskey * # * stored in re-used cooperage by 
the form of the required age statement (Emphasis sup¬ 
plied.) 
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Later, on August 18, 1941, the Bureau issued a circular 
(A.T. Circular No. 5S0) dealing with the labeling of blended 
Scotch type whiskies composed of heavy-bodied malt whis¬ 
kies and “grain whisky” distilled at above 180° proof, 
“differing but slightly from American light-bodied whis¬ 
kies distilled at high proof.” After referring to the pro¬ 
duction of such grain whiskies in this country and provid¬ 
ing for a labeling reference to “Scotch Type Grain 
"Whisky” the circular continues— 

106 “It will be understood that if reused uncharred 
oak containers are used for the storage of this grain 
whisky instead of new uncharred oak containers, the age 
of the grain whisky in the statement of age and percentages 
must be stated ‘Stored .... years in reused cooperage’ in¬ 
stead of ‘. . . . years old’ in conformity with the require¬ 
ments of Regulation No. 5, Relating to Labeling and Ad¬ 
vertising of Distilled Spirits, promulgated under the Fed¬ 
eral Alcohol Administration Act. Thus, in the case of a 
blended Scotch type whisky composed of 40 per cent malt 
whisky and 60 per cent Scotch type grain whisky distilled 
in the United States and stored in reused cooperage, the 
age and percentage statement would read “‘The malt 
whisky in this product is ... . years old; 40 per cent malt 
whisky; 60 per cent other whisky stored 3 years in reused 
cooperage.’ ” 

Then, on June 29, 1949, the last paragraph of section 
39(a) was amended by the addition of a proviso expressly 
removing from its coverage “blended Scotch type whisky” 
and any of its constituent whiskies. This official statement 
that “grain whisky” was required to bear the cooperage 
statement (although distilled at over 180° proof) followed 
by an amendment to the regulations expressly exempting 
such whisky from this requirement, is especially significant 
in demonstrating that section 39(a) intended that whiskies 
such as plaintiff’s, distilled at over 160° proof, must bear 
a cooperage statement. 
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Moreover, the Bureau lias consistently justified the per¬ 
mission of an ordinary age statement for corn whisky 
stored in re-used cooperage by construing the final para¬ 
graph of section 39(a) as inapplicable to American type 
whiskies. A careful examination of the regulations jus¬ 
tifies this construction. Article II, section 21, class 2, con¬ 
sists of 15 paragraphs. The last 14 of these 15 paragraphs 
are consecutively lettered subsections, (a) through (n), 
which prescribe standards of identity for specified types 
of whisky. The first of the 15 paragraphs, which prescribes 
the standards of identity of a product referred to 
107 simply as “whisky” unqualified by further type 
designation, bears no subsection letter or other iden¬ 
tifying symbol setting it apart. The following skeleton quo¬ 
tation shows the organization of the section: 

“Sec. 21. The standards of Identity.—Standards of iden¬ 
tity for the several classes and types of distilled spirits set 
forth herein shall be as follows: 

“Class 1. Neutral spirits or alcohol.—* * * * 

“Class 2. Whisky.—‘Whisky’ is an alcoholic distillate 
from a fermented mash of grain distilled at less than 190 
degrees proof * * *. Those types of whisky specified in sub¬ 
sections (a) through (j) below shall be deemed ‘American 
type’ whiskies. 

“ (a) ‘Rye whisky’ [or] ‘bourbon whisky,’ * * * is whisky 
which has been distilled at not exceeding 160 degrees proof 
from a fermented mash of not less than 51 percent rye grain 
[or] corn grain * # * and * * * stored in charred new oak 
containers * * *. ‘Corn Whisky’ is whisky which has been 
distilled at not exceeding 160 degrees proof from a fer¬ 
mented mash of not less than 80 percent corn grain, stored 
in uncharred oak containers or reused charred oak con¬ 
tainers * * *. 

“(b) ‘Straight whisky’ is an alcoholic distillate from a 
fermented mash of grain distilled at not exceeding 160 de¬ 
grees proof * * * [and aged] for not less than 24 calendar 
months * # 
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It will be seen from the foregoing that there is no con¬ 
venient method of referring to whisky which does not con¬ 
form to any of the specifically defined types of whisky set 
forth in subsections (a) through (n) of class 2. Through¬ 
out the regulation amendments adopted in 1938, the rather 
awkward device was adopted of referring to such whisky as 
“whisky (as defined in Article II, section 21, class 2).” In 
the following provisions of the regulations (all of which 
were added by the same amendment which added the last 
paragraph of section 39(a)), if the reference to whisky as 
defined in Article II, section 21, class 2, includes American 
type whiskies and the other types specified in subsections 
(a) through (n), the added phrases which are underscored 
and meaningless: 

108 Section 34(d): “In the case of whisky (as defined 
in Article II, section 21, class 2) and American type 
whisky * * V’ 

Section 39(a)(1) [prior to more recent amendment by 
T.D. 5617]: “In the case of the whiskies defined in Article 
II, section 21, class 2 and class 2(a) * * 

Section 46(d): “Whisky (as defined in Article II, section 
21, class 2), and American type whiskies * * 

Section 51(d): “shall not be labeled as whisky (as de¬ 
fined in Article II, section 21, class 2), or as any type of 
American whisky * * 

These examples lead to the obvious conclusion that the 
expression “Whisky (as defined in Article II, section 21, 
class 2),” as used in the final paragraph of section 39(a) 
does not include “corn whisky” and other “American 
type” whiskies, but does include whiskies distilled at over 
160° proof and under 190° proof (which distillates do not 
fall within any of the subsections (a) through (n)). Hence, 
the rulings permitting an ordinary age statement for corn 
whisky stored in re-used cooperage are not, as contended 
by the plaintiff, inconsistent with the denial of such age 
statements for whiskies distilled at over 160° proof and 
stored in re-used cooperage. 
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Tlie interpretation of the regulations expressed in the 
letter of September 19, 1952, was neither precipitant nor 
arbitrary. Plaintiff was afforded repeated opportunities to 
present its views to the Bureau. It took full advantage 
of these opportunities in numerous conferences with Bureau 
officials, filing briefs in support of its position. Having 
been advised orally of the decision of this office, it sought 
and obtained a review by the Commissioner. Formal notice 
and hearing are not required in connection with such inter-, 
pretative rulings as that contained in the Bureau’s letter 
of September 19, 1952 (Gibson Wine Company, Inc. 
109 v. Snyder, C.A.D.C., 194 F. 2d 329 (1952)). In any 
case, plaintiff is now obtaining a judicial review of 
the matter so cannot complain of lack of hearing in the 
administrative process (Ewing v. Mytinger & Casselberry, 
339 U.S. 594 (1950); American Eagle Fire Insurance Com¬ 
pany v. Jordan, S3 U.S. App. D.C. 192, 169 F. 2d 289-291 
(1948); Gibson Wine Company, Inc. v. Snyder, supra; see 
also Regal Drug Corporation v. Wardell, etc., 260 U.S. 3S6). 

Although the administrators of the statute cannot them¬ 
selves determine the limits upon their statutory authority 
(Social Security Board v. Nierotko, 327 U.S. 358, 36S; Stark 
v. Wickard, 321 U.S. 288, 310) their interpretations of stat¬ 
utory language and of their own regulations should be 
given great weight (Norwegian Nitrogen Co. v. United 
States, 2S8 U.S. 294, 315; Gray v. Powell, 314 U.S. 402, 412; 
Skidmore v. Swift & Co., 323 U.S. 134,139-140 (1944); Com¬ 
missioner v. South Texas Co., 333 U.S. 496, 501; Hart-Hart- 
lett-Sturtevant Grain Co. v. United States, 182 F. 2d 153, 

C. A. 8 (1950); Bowles v. Mannie <£ Co., C.A. 7 (1946), 155 
F. 2d 129, 133, cert, denied 329 U.S. 737; Doyle v. Milton, 

D. C.X.Y. (1947), 73 F. Supp. 281, 286). 

As the Court said in the Norwegian Nitrogen Co. case, 
supra, at page 315: 

“True it also is that administrative practice, consistent 
and generally unchallenged, will not be overturned except 
for very cogent reasons if the scope of the command is in- 
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definite and doubtful. United States v. Moore, 95 U.S. 760, 
763; Logan v. Davis, 233 U.S. 613, 627; Brewster v. Gage, 
280 U.S. 327, 336; Fawcus Machine Co. v. United States, 
282 U.S. 375; Interstate Commerce Comm. v. N.T., N.H. & 
N.R. Co., 287 U.S. 178. The practice has peculiar weight 
when it involves a contemporaneous construction of a stat¬ 
ute by the men charged with the responsibility of setting 
its machinery in motion, of making the parts work efficiently 
and smoothly while they are yet untried and new. Fawcus 
Machine Co. v. United States, supra.” 

110 It must therefore be concluded that the first propo¬ 
sition advanced by plaintiff—that the governments 
interpretation of the regulation is invalid—is totally with¬ 
out merit. 

Nor can plaintiff support an argument, which was also 
advanced at the time a favorable ruling was being sought 
in 1948, that the final paragraph of section 39(a)—if con¬ 
strued as covering whiskies distilled at over 160° proof— 
is invalid as in excess of the statutory authority conferred 
by Congress. 

The Federal Alcohol Administration Act has been judi¬ 
cially construed and repeatedly held constitutional and the 
labeling regulations which are involved in this action have 
been repeatedly held by the court to be valid ( William 
Jameson & Company, Inc., v. Morgenthau, 25 F. Supp. 771, 
(D.C.D.C., 3-judge court, 1938), decree vacated on other 
grounds, 59 S. Ct. 804, 307 U.S. 171; Speert v. Morgenthau, 
116 F. 2d 301, C.A.D.C. (1940); Arrow Distilleries v. Alex¬ 
ander, 109 F. 2d 397, C.A. 7 (1940), cert, denied, 310 U.S. 
646; Surmy Valley Winery, Inc. v. Berkshire, 159 F. 2d 637, 
C.A. 2 (1947); Gibson Wine Company, Inc. v. Snyder, 
supra). 

The section in question was issued only after proper 
notice and hearing as required by section 5 of the Act, the 
last paragraph of which provides, in part, as follows: 

“The Secretary of the Treasury shall give reasonable 
public notice, and afford to interested parties opportunity 
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for hearing, prior to prescribing regulations to carry out 
the provisions of this section.” 

A notice of this character must be so worded as to give 
to interested (and, presumably therefore, reasonably in¬ 
formed) parties advance information as to the scope of the 
matters to be discussed. It is not required to state in 
111 detail the regulations to be issued as a result of the 
hearing, but may be in general terms so that it will 
afford an opportunity for the presentation of views, argu¬ 
ments, data, and objections, for consideration and study by 
the agency prior to the issuance of a regulation, so that 
interested parties may participate in the rule making. To 
carry out this purpose it may state either the terms or sub¬ 
stance of the proposed rule or a description of the subjects 
and issues involved (Cf. Administrative Procedure Act, 
sec. 4, 5 U.S.C. 1005). 

The notice in question was dated October 1, 1937. In 
relevant part, it stated that the hearing was called: 

“1(a) To amend * * * the regulations in such manner as 
(1) to authorize the labels upon American type whiskeys 
* * *, to claim age, under certain conditions and subject to 
specified restrictions, for the period of storage in * # * sec¬ 
ond-hand containers, and to require that the labels upon 
such whiskey indicate, in conjunction with the age state¬ 
ment, the type of container used for storage purposes, * * * 
or, in the alternative, 

“(b) To amend * * * the regulations in such manner as 
to create a standard of identity for so-called ‘light-bodied’ 
whiskeys, and to permit such whiskeys to be stored in # * * 
second-hand oak containers, and to claim age for the full 
period of such storage.” 

• 

It should be noted that paragraph 1(a) of the notice re¬ 
ferred to “American type whiskey” and that paragraph 
1(b) referred to “‘light-bodied’ whiskeys.” As regards 
the former expression, the regulations in effect in October 


1937 and for some years prior thereto (unlike the present 
Article II, section 21, class 2) considered whisky distilled 
at over 160° proof as an American type ’whisky. As re¬ 
gards the latter expression, in October 1937 “light-bodied” 
whiskies distilled at over 160° proof were well known to 
the trade. In fact, distillation at comparatively high 
proofs had been the customary method of producing “light¬ 
bodied” whiskies and it had only recently become 
112 possible, by the development of new equipment, to 
produce such whiskies at distillation proofs below 

360°. 

Surely the notice and hearing requirements of section 5 
of the Act do not require findings based upon evidence in 
the record but contemplate quasi-legislative proceedings 
similar to those before Congressional committees, including 
none of the attributes of adversary proceedings. The legis¬ 
lative history of the statute, seventeen years of experience 
in its administration, treatise and case law, the reports of 
the Attorney General’s Committee on Administrative Pro¬ 
cedures, the legislative history of the Administrative 
Procedure Act, and the Attorney General’s Manual on that 
Act all support this view (74th Cong., 1st Sess., Hearings 
on H.R. 8539, pp. 80, 111, 112, 114, H. Rep. 1452, p. 14; 76th 
Cong., 3rd Sess., S. Doc. 186, Part 5 of Administrative Pro¬ 
cedure in Government Agencies, p. 31; 77th Cong., 1st Sess., 
S. Doc. 8, Report of Attorney General’s Committee on Ad¬ 
ministrative Procedure, pp. 102, 108-111, 412; Norwegian 
Nitrogen Co. v. United States , supra , p. 305-308; Pacific 
States Co. v. White, 296 U.S. 176, 186; Blachly & Oatman, 
Administrative Legislation and Adjudications, The Brook¬ 
ings Institution, 1934; Chap. 1; Willoughby, Principles of 
Legislative Organization and Administration, The Brook¬ 
ings Institution, 1934, Chap. 23). 

The basic question involved in the review of this label¬ 
ing regulations is not “Is it supported by evidence of the 
record?” but rather “Is it reasonably within the statutory 
standards and designed to effectuate the statutory pur- 
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pose?” If any state of facts reasonably can be conceived 
that would sustain the regulation, there is in the govern¬ 
ment’s favor a presumption of the existence of that state 
of facts ( Pacific States Co. v. White, supra, 1S4-186; 
113 Rogge v. United States, C.A. 9, 18 F. 2d 800, 802). 

“It is settled that to all administrative regulations 
purporting to be made under authority legally delegated 
there attaches a presumption of the existence of facts jus¬ 
tifying the specific exercise. # * * But, obviously, the prora¬ 
tion orders would not be valid if shown to bear no reason¬ 
able relation either to the prevention of waste or the pro¬ 
tection of correlative rights, or if shown to be otherwise 
arbitrary. The plaintiffs have assumed the heavy burden 
of overcoming the presumption and of establishing that the 
order is an arbitrary taking of their property.” (Thomp¬ 
son v. Consolidated Gas Co., 300 U.S. 55, 69 (1936)). Find¬ 
ings of fact are unnecessary when findings are not required 
by statute (Pacific States Co. v. White, supra; Rogge v. 
United States, supra). 

Thus, the Court recognizes that a regulation, such as the 
one here in question, which represents the exercise of quasi¬ 
legislative power delegated by the Congress to fill in the 
details of the system of control contemplated by the enab¬ 
ling statute, is entitled to greater respect than is a merely 
administrative or interpretative regulation. See “Admin¬ 
istrative Rules—Interpretative, Legislative and Retroac¬ 
tive” by Kenneth Culp Davis, 57 Yale L.J. pp. 929 and 958. 
At the latter page the author states— 

“Legislature rules are the product of power to create 
new law, have the force and effect of law if valid, and are 
valid if the agency has followed proper procedure and has 
acted within statutory and constitutional authority; courts 
are not supposed to substitute judgment as to content of 
legislative rules.” 
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Since the issuance of this regulation in 1938, section 5 of 
the Act has been amended in other particulars so congres¬ 
sional acquiescence in the regulation may be inferred from 
the silence of the legislature ( Norwegian Nitrogen Co. v. 
United States, supra, p. 313). 

114 It also seems clear that the section in question, as 
issued, carries out the purposes of the enabling 
legislation. Section 5(e) of the Act is a consumer statute, 
specifically designed to guarantee to the consumer 
accurate, truthful and informative labeling of alcoholic 
beverages (Gibson Wine Company, Inc. v. Snyder, supra). 

“These regulations were intended to insure that the 
purchaser should get what he thought he was getting, that 
r representations both in labels and in advertising should 

be honest and straightforward and truthful. They should 
not be confined, as the pure food regulations have been 
confined, to prohibitions of falsity, but they should also 
provide for the information of the consumer, that he 
should be told what was in the bottle, and all the important 
factors which were of interest to him about what was in 
the bottle.” (Record on hearing on H.R. 8539, 74th Cong., 

) 1st Scss., p. 10). 

Section 5(e) of the Act expressly authorizes the issuance 
by the Secretary of such regulations with respect to 
labeling “as will prohibit deception of the consumer with 
» respect to such products and * * * as will prohibit, 

irrespective of falsity, such statements relating to age, 
manufacturing processes, * * * as the Secretary finds to 
be likely to mislead the consumer” and “as will provide 
the consumer with adequate information as to the identity 
* * * of the products, * * *” (emphasis supplied). 

It will be noted that the statute authorizes regulations 
i to prohibit misleading age statements and to require 

adequate information as to identity. The last unnumbered 
paragraph of section 39(a) not only has the effect of pro- 
| hibiting an unqualified age statement on domestic whiskies 

► not aged in the traditional American manner but also of 




requiring the furnishing of information to advise the con¬ 
sumer that this product, though of American production, 
does not conform to the standards for American types. 
If such products bore the normal age statement the 
labeling would fail to show (1) that the product was 
115 not an American type whisky, and (2) that it was 
not stored in the fashion traditional for such types. 

Therefore, the regulations would fail to conform to the 
statutory mandate by not providing the consumer with 
information that plaintiff’s whisky is different in identity 
from traditional heavv-bodied whiskies stored in charred 
new oak containers, and by permitting the appearance 
of an age claim which would mislead him into thinking 
that it was a traditional American product. Thus, it is 
believed that the regulation is within the framework of 
tiie statute. 

Plaintiff argues that its product compares favorably 
in quality with certain types of imported whiskies stored 
in re-used cooperage and certain types of domestic 
whiskies stored in other types of cooperage, which are per¬ 
mitted to bear the ordinary age claim, and, hence, that 
denial of a favorable ruling would deprive consumers of a 
superior product. 

A reference to the standards for the foreign types of 
whiskies, Scotch, Irish and Canadian (Regs. No. 5, sec. 21, 
class 2(k)(l)(m) clearly shows that in prescribing the 
regulations the Secretary followed the general plan of 
defining the various types of whisky in accordance with 
the manner in which they had been traditionally produced. 
Thus Scotch, Irish and Canadian whiskies are defined to 
be distinctive products of these countries, manufactured 
in compliance with the laws thereof. The consumer, in 
buying Scotch, Irish or Canadian whiskies, is assured 
that he will get a product which is customarily sold under 
these designations in the country of origin. 

Plaintiff contends that permitting a normal age 
statement on Canadian whisky and denying it to his 
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116 similar whisky is discriminatory since both are 
stored in re-used cooperage, but American type 
whiskies (other than corn) are required to be stored in 
charred new oak cooperage while Canadian whiskies, 
manufactured in accordance with Canadian law, are stored 
in re-used cooperage. As to the latter, there is no reason 
to advise the consumer of the type of container used for 
storage because (1) Canadian whiskies are customarily 
stored in re-used cooperage so the appearance of an un¬ 
qualified age statement cannot mislead, and (2) the type 
designation “Canadian Whisky” in itself prevents any 
possible confusion with the traditional American products. 
Therefore, there is a reasonable basis for setting up 
different requirements as to age statements for the group 
of foreign whiskies, stored in re-used cooperage, from 
domestic* products differing by the fact of such storage 
from the traditional American types. This must follow, 
even though the American whisky is similar to the foreign 
type. Plaintiff is treated exactly the same as other 
members of his class, i.e., other domestic producers of 
whisky stored in re-used cooperage. 

In this connection it should be borne in mind that the 


question of permitting a liglit-bodied whisky to be made 
in this country, stored in re-used cooperage, and labeled 
with an ordinary age statement has twice been the subject 
of proposals to amend the regulations, upon which public 
hearings have been held, and that in each instance the 
Treasury Department, in the exercise of its discretion 
as the agency endowed by the Congress to administer the 
Act, determined not to amend the regulations. As the 
Court said in the Pacific States Co. case, supra, (p. 186) 
“Here there is added reason for applying the presumption 
of validity, for the regulation now challenged -was 
adopted after notice and public hearing as the statute 
required.” 

117 It is clear that when properly within its own 
constitutional field of regulating interstate com- 
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merce the federal government may exercise police powers 
for the public welfare ( Brooks v. United States, 267 U.S. 
432, 436; Clark Distilling Co. v. Western Md. Rwy. Co., 
242 U.S. 311; Edwards v. United States, C.A. 9, 91 F. 2d 
767, 7S3; see also United States v. Resnick, 299 U.S. 207 
(1936)). 

,It is also clear that, in the exercise of this power, the 
government may validly interfere with existing businesses 
(Pacific States Co. v. White, supra) even to the extent of 
prohibiting them ( Hamilton v. Kentucky Distilleries Co., 
251 U.S. 146,156-157) provided, of course, that the exercise 
of the power is reasonable. Nor is the power affected, in 
the case of the liquor industry, by the passage of the 
Twenty-first Amendment ( Jameson & Co. v. Morgcnthau, 
supra; Taub v. Bowles, Am. C.A. 149 F. 2d 817, 822, 823 
(1945); Speert v. Morgenthau, supra, 305). The govern¬ 
ment’s exercise of this power will not be upset except for 
cogent and weighty reasons {Brewster v. Gage, 280 U.S. 
327; Logan v. Davis , 233 U.S. 613, 627; Commissioner v. 
South Texas Co., 333 U.S. 496, 501) even in situations 
where the court would have issued a different regulation 
(Gibson v. Snyder, supra; Combs v. United States, DC Vt., 
98 Fed. Supp. 749, 755-756) so long as the reasonableness 
of the regulation is fairly debatable ( Zahn v. Board of 
Public Works, 274 U.S. 325). “It requires more than mere 
allegation or affidavit on information which is not even 
found here to upset the presumption of validity attaching 
to public proceedings and the formal recitations of public 
officials’ * {Willapoint Oysters v. Eiving, 174 F. 2d 676, 696, 
cert, denied 338 U.S. 860). 

To recapitulate, the Act is primarily designed to prevent 
consumer deception. The regulation which, as 
118 explained above, prohibits an unqualified age claim 
for this re-used cooperage whisky, was designed to 
prevent consumers from confusing such whisky with 
whiskies of the traditional American types which are aged 
in new charred oak for the period of the claimed age. As 
stated above, it must be presumed that these labeling re- 


quirements are necessary to protect the consumer. The 
interest of the consuming public must, in the light of the 
statute, be viewed as overriding plaintiff’s damage. Nor 
can a claim of competitive disadvantage override an other¬ 
wise valid exercise of the police power ( Pacific States Co. 
v. White, supra; Village of Euclid v. Ambler Realty, 272 
U.S. 365). 

It is the conclusion of this office that the final paragraph 
of section 39(a) was duly promulgated, was within the 
scope of the statutory standards, and is reasonably related 
to the purposes of the Act. 

Turning now to the question as to the effect of the 
November 23, 1948, ruling and its later reversal on Sep¬ 
tember 19, 1952, on the government’s case, there appears 
to be no basis for a claim that this office was estopped 
from rescinding the prior ruling because of the reliance 
by plaintiff on that ruling. In Gibson , Wine Company, Inc. 
v. Snyder , 95 F. Supp. 145, D.C.D.C. (1950), aff’d. 194 F. 
2d 329, C.A.D.C. (1952) the Deputy Commissioner on 
March 25, 1941 ruled that wine made from a variety of 
berries known as Boysen berries would not be entitled to 
the designation “Blackberry 'VVine.” On February 18, 
1949, the Deputy Commissioner reversed his original 
ruling and ruled that wine made from these berries might 
be labeled “Blackberry Wine.” On November 30, 1949, 
the Deputy Commissioner reversed his second ruling and 
reverted to his original ruling, prohibiting wine made 
from Boysen berries from using the designation 
119 “Blackberry Wine.” In supporting the conclusion 
of the Deputy Commissioner neither the District 
Court nor the Court of Appeals raised the question of the 
right of the Deputy Commissioner to reverse a prior 
ruling, even though, as here, the plaintiff claimed that the 
reversal in effect rescinded certificates of label approval 
previously granted. In Walker-Hill Co. v. United States, 
162 F. 2d 259, C.A. 7 (1947), the question before the court 
was whether the plaintiff was entitled to recovery of taxes 
on distilled spirits used in the manufacture of eggnog 
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where the Alcohol Tax Unit had first informed plaintiff 
that eggnog manufactured by it was not a beverage but 
a food product and later asserted that eggnog was a 
beverage. In denying plaintiff’s claim for recovery of 
taxes the Court of Appeals stated: 

“The rule that an administrative determination such as 
that appearing in the Unit’s letter, does not constitute an 
estoppel against the Government, is a well-settled one. 
Utah Power & Light Co. v. United States, 243 U.S. ]389, 
37 S. Ct. 387, 61 L. Ed. 791; United States v. City and 
County of San Francisco, 310 U.S. 16, 60 S. Ct. 749, 84 
L. Ed. 1050.” 

See also Middlesboro Liquor & Wine Co. v. Berkshire, 135 
F. 2d 39; United States v. Jones, 176 F. 2d 278, 2S1-282. 

It is thus clear that both the government and the plain¬ 
tiff are bound by the regulation regardless of any prior 
expression of views as to its meaning, and that the present 
administrators of the statute are not thereby estopped 
from enforcing it. 

In considering plaintiff’s claim that it has been 
irreparably damaged by the government’s actions in ad¬ 
vising it in 1948 that the product could be labeled with an 
unqualified age claim and then, in 1952, reversing this 
ruling, it should be borne in mind that: 

120 (1) The whisky in question was produced and 

placed in re-used cooperage in 1945, three years 
before plaintiff requested the government to rule upon its 
eligibility for an ordinary age claim. The irreparable 
injury plaintiff alleges it has suffered, therefore, results 
not from the reversal of the 1948 ruling but from its action 
in putting the whisky in re-used barrels without regard 
to the effect of such storage upon the later labeling of the 
product ( Denicke v. Brigham, C.A. 9, 142 F. 2d 221, 224 
(1944), cert, denied 323 U.S. 739). When the whisky was 
produced, the regulations denying a normal age claim for 
domestic whisky stored in re-used cooperage had been in 
effect and unquestioned for seven years. 
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(2) The ruling of November 23, 1948 stated that the 
Bureau would “permit age claims on this product only 
if used as * other whiskey’ in blended whiskey, with the 
appropriate statement of age therefore.” (Emphasis 
supplied.) Plaintiff then proceeded to make its principal 
use of the ruling not to cover unqualified age claims on 
its whisky when used as a component part of a “blended 
whisky” but in its “Embassy Club” whisky which is not 
a “blended whisky” as defined in the regulations. This 
action was taken notwithstanding an admission by plain¬ 
tiff’s representative in 1948 that to label its product as 
“whisky” with a normal age statement would result in 
consumer deception. Regardless the legal validity of the 
limitation contained in the 1948 ruling, it is apparent that 
the expenses which plaintiff alleges it has incurred in 
placing its “Embassy Club” brand on the market were not 
undertaken in reliance upon the 1948 ruling since such use 
of its whisky was not sanctioned by the ruling. 
121 Plaintiff argues, however, that permission for this 
use was obtained when the Embassy Club label was 

w 

approved on August 1, 1949. However, certificates of 
label approval clearly state that the approval is only of 
the form of the label and does not authenticate the product 
itself. If the plaintiff’s advertising lias created a market 
for Embassy Club, the expense of such advertising, bottles, 
labels, etc., is not lost through withdrawal of the November 
23, 1948 ruling. Plaintiff is still free to bottle whisky for 
sale under the Embassy Club brand provided, of course, 
that it uses whisky aged in the required manner. 

In considering the validity of the interpretation and the 
validity of the regulation the government is supported by 
the presumption of regularity discussed above. This pre¬ 
sumption can only be overcome by factual allegations in 
the complaint and not by general allegations of injury, 
impairment of market value, or assertions of violation of 
statutory or constitutional rights (Pacific States Co. v. 
White, supra, pp. 1S4-1S5; Denicke v. Brigham, supra, 
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p. 224; Zahn v. Board of Public Works, supra, Fletcher v. 
Jones, C.A.D.C., 105 F. 2d 58, 61; Green v. Brophy, 
C.A.D.C., 110 F. 2d 539; Alexander v. DeWitt, C.A. 9, 141 
F. 2d 573, 576). Unless plaintiff shows beyond debate 
that the regulation is “clearly arbitrary and unreason¬ 
able and has no substantial relation” to the statutory 
purposes, the motion should be granted ( Village of Euclid 
v. Ambler Realty Co., supra; Levcnthal v. District of 
Columbia. C.A.D.C., 100 F. 2d 94, 96). 

It has already been demonstrated that the regulation 
was properly issued, that the government’s interpretation 
is reasonable, that the regulation as so construed is valid 
and carries out the purposes of the enabling legislation. 

Even assuming the truth of all facts well pleaded, 
122 plaintiff has failed to demonstrate that the regula¬ 
tion or interpretation thereof is arbitrary, capricious 
or unreasonable. In this connection it should be noted 
that among plaintiff’s arguments not admitted for purposes 
of the motion is the conclusion that a further effect of the 
government’s action in rescinding the ruling of November 
23, 1948 is to revoke its certificates of label approval for 
Embassy Club Whisky. The applications and certificates 
of label approval attached to the complaint clearly state 
that they cover products bearing the labels only if the 
products in fact conform to the statements and representa¬ 
tions made on the labels. The certificates of label approval 
are still outstanding and may be used on whiskies conform¬ 
ing to the statements made thereon. Therefore, the motion 
to dismiss should be granted. 

Charles M. Irelan 
Charles M. Irelan 
United States Attorney 

Ross O’Donoghue 
Ross O’Donoghue 
Assistant United States Attorney 

■»»***#•••# 
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125 Filed July 7, 1953 

Memorandum and Order 

The existing interpretation by the Treasury Depart¬ 
ment of Regulation 5, Sec. 39(a) is reasonable and valid. 

The regulation was properly issued, pursuant to 
statutory authority, and was appropriately applied to 
plaintiff’s product and was not discriminatory either in its 
origin or in its application. 

The complaint does not state, in law, a cause of action 
and it is hereby 

Orderf.o that the complaint be and the same is dismissed. 

A. H. SCHWF.INHAUT 

United Mates District Judge 


July 7, 1953 


m. 


12fi Filed July 21, 1953 

Notice of Appeal 

Notice is hereby given that Continental Distilling Cor¬ 
poration, the above-named plaintiff, hereby appeals to the 
United States Court of Appeals for the District of 
Columbia Circuit from the final judgment of this Court, 
dated July 7, 1953, dismissing the complaint in the above- 
named cause. 

Donohue & Kaufmann 
by F. Joseph Donohue 
F. Joseph Donohue 
Attorney for Plaintiff 
503 D. Street, N. W. 
Washington 1, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the complaint posed factual issues requiring a 
trial on the merits. 

2. Whether a regulation, issued pursuant to the Federal 
Alcohol Administration Act. requiring domestic whisky stored 
in reused cooperage to state on its label. “* * * stored in 
reused cooperage.” is within the scope of the Act. 

3. Whether such a regulation is discriminatory when the 
Act specifically directed the Secretary of the Treasury to 
promulgate labeling regulations prohibiting, among other 
things, and irrespective of falsity, such statements relating to 
age, identity and manufacturing processes as he finds to be 
likely to mislead the consumer. 

4. Whether recission of an interpretative ruling deprived 
appellant of a license without due process of law. 

(IV) 


SJmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 




No. 11933 

Continental Distilling Corp., appellant 

c * * 


/h. V. 

j Secretary of the Treasury, et al., 

APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Continental Distilling Corporation, hereinafter referred to 
as appellant, on October 1,1952, filed a complaint in the court 
below for a declaratory judgment in which it sought to have 
declared invalid a ruling by appellee Avis construing a regula¬ 
tion of the Treasury Department, or, in the alternative, to 
declare the regulation invalid, and to enjoin enforcement of 
the regulation as construed (J. A. 10-11). 

From the complaint, the exhibits attached thereto, 1 and 
certain entries in the Federal Register, the following facts gave 
rise to this case. The Federal Alcohol Administration Act, 
Title 27 U. S. C., § 201, et seq., 49 Stat. 997 (hereinafter referred 


1 Appellant did not designate the exhibits attached to its complaint in 
the court below. Accordingly, all of the exhibits attached to the complaint. 
Exhibits A to J, inclusive, are printed as an appendix to this brief. 

( 1 ) 
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to as the Act) authorizes the Secretary of the Treasury 2 to 
prescribe such labeling regulations, with respect to alcoholic 
beverages introduced in interstate and foreign commerce, as 
would, among other things, prohibit deception of the consumer 
and prohibit, irrespective of falsity, such statements relating to 
age, manufacturing processes, analyses, guarantees, and sci¬ 
entific or irrelevant matters as the Secretary of the Treasury 
finds to be likely to mislead the consumer, and as would provide 
the consumer with adequate information as to identity and 
quality. 

Pursuant to this Act, regulations were promulgated estab¬ 
lishing a detailed and comprehensive system for the control 
of labeling practices in the alcoholic beve^iS&JM&k^volving 
the submission to, and approval by, the government of all 
labels prior to their use on bottles to be introduced into inter¬ 
state or foreign commerce. As part of this system, Regula¬ 
tions No. 5 (27 C. F. R., Part 5) relating to the labeling and 
advertising of distilled spirits were issued on January 18, 1936 
(1 F. R. 113). The particular provision here attacked was 
added to the regulations on February 2S, 193S (3 F. R. 561) 
following notice (2 F. R. 20S0) and hearing under section 5 
of the Act (27 U. S. C. 205) which provides: 

The Administrator shall give reasonable public notice 
and afford to interested parties opportunity for hearing, 
prior to prescribing regulations to carry out the provi¬ 
sions of this section. 

The challenged regulation is the unnumbered paragraph at 
the end of section 5.39 (a) of Regulation No. 5, hereinafter 
sometimes referred to as the regulation. This regulation pro- 


3 Title 27 U. S. C. § 205 (e). The functions of the former Federal Alcohol 
Administration and of the former Administrator thereof were, pursuant 
to Plan No. Ill under the Reorganization Act of 1030 (53 Stat. 561) trans¬ 
ferred to the Deputy Commissioner in charge of the Alcohol Tax Unit 
of the Bureau of Internal Revenue. Appellee Avis is the present Director 
of the Alcohol and Tobacco Tax Division, Internal Revenue Service, which 
under various reorganization plans assumed the functions of the Deputy 
Commissioner in charge of the Alcohol Tax Unit. Reorganization Plan 
No. 26 of 1950. 15 F. R. 4935, 17 F. R. 2243, 4S90, 7437. 
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vides in substance that there shall be stated on the labels of 
“whisky (as defined in § 5.21, Class 2), produced in the United 
States * * * and stored in reused cooperage” the length of 
time of storage in such cooperage. 

Seven years after the adoption of the regulation, in 1945, 
appellant distilled a substantial quantity of whisky, similar to 
Canadian whisky (complaint, par. 26, J. A. 9-10), at a proof 
in excess of 160°, and stored it in barrels which had lost their 
char by prior use (complaint, par. 7, J. A. 3). Whether ap¬ 
pellant properly labeled this whisky is the question involved 
in this suit. 

W. J. Lehman, vice president of appellant corporation, filed 
an affidavit in the court below in support of appellant’s motion 
for a temporary restraining order. It states in part: 3 

The facts are as follows: 

During the period between August and December of 
1945, plaintiff manufactured a substantial quantity of 
whisky which was markedly different from the tradi¬ 
tional American type whisky. American type whisky 
is distilled at a proof lower than 160° proof and is 
stored in new charred cooperage, the char imparting a 
flavor characteristic of American type whiskies. The 
said whisky produced by plaintiff was distilled at a 
proof in excess of 160° proof and was, therefore, lighter- 
bodied and similar to Canadian whiskies which are dis¬ 
tilled at high proofs. Such lighter-bodied whiskies are 
ordinarily aged in oak barrels which have previously 
been used for whisky storage, but which have lost their 
char by such prior use. Plaintiff’s whisky was stored 
in such reused barrels. The use of reused barrels was 
not only desirable for the proper aging of this whisky, 
but storage in such barrels was necessary because of the 
unavailability of new barrels during World War II and 
a period thereafter. 

Three years after the whisky was stored, and ten years after 
the regulation was adopted, appellant, in 1948, sought advice 


* Appendix, p. 62. 
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from the government as to whether its product would have 
to be labeled with the reused cooperage statement required by 
the regulation (complaint, par. 8, J. A. 3-4). In response to 
this inquiry, the then Deputy Commissioner of Internal Reve¬ 
nue in charge of the Alcohol Tax Unit, Carroll E. Mealey, on 
November 23, 1948, advised appellant’s parent company, Pub- 
licker Industries, Inc., as follows: 

Reference is hereby made to your request for a de¬ 
termination by the Bureau as to whether whisky dis¬ 
tilled in the United States in excess of 160° proof and 
aged in oak containers that have lost their char by prior 
use may state such age in the manner prescribed by 
section 39 (a) (1) of Regulations No. 5, relating to 
labeling and advertising of distilled spirits. 

We have reviewed this problem extensively with par¬ 
ticular emphasis on the historical background against 
which the present provisions of section 39 (a) and Ar¬ 
ticle I (j) were promulgated. 

In view of the circumstances surrounding the pro¬ 
mulgation of these sections of the present regulations 
and the history of the previous regulations governing 
the definitions of age and the cooperage requirements, 
we do not believe that it would be necessary or proper 
to rule that the last unnumbered paragraph of section 
39 (a) of the regulations prohibits whisky distilled at 
over 160° proof and used as “other whisky” in blends 
to state age for the period of storage in oak containers 
that have lost their char by prior use. 

However, the Bureau believes that consumer decep¬ 
tion would result if this product were bottled “whisky,” 
unblended, or if it were labeled or advertised in such a 
way to indicate that it was a foreign type, or similar to 
a foreign type (such as “Canadian”). 

The Bureau, therefore, will permit age claims on this 
product only if used as “other whisky” in blended 
whisky, with the appropriate statement of age therefor. 
(Complaint, par. 9, J. A. 4; Exhibit A, appendix, p. 46). 4 


* Hereinafter, this letter will be referred to as the Mealey ruling. 


5 


On May 3, 1949, appellant secured, as a result of an appli¬ 
cation made by it on April 27, 1949, a certificate of label 
approval for “Embassy Club Fine Whisky” which label bore 
an age statement, “This Whisky is 4 Years Old, Fully Ma¬ 
tured” (complaint, par. 10, J. A. 4r-o; Exhibits B and C, 
appendix pp. 47, 50). The approved “Formula and Process 
for Rectified Products” required to be attached to the applica¬ 
tion stated that “Embassy Club” was to contain a relatively 
small quantity (i. e., less than 20 percent) of straight whisky, 
and the remainder would be whisky. Appellant allegedly in¬ 
formed Mealey’s staff that the whisky here in question would 
constitute the major ingredient of “Embassy Club” (complaint, 
par. 10, J. A. 4-5). 

On July 26, 1949, a similar application for approval of a 
revised “Embassy Club” label was filed (complaint, par. 11, 
J. A. 5; Exhibit D, appendix, p. 52). On August 1, 1949, a 
certificate of label approval was issued for the revised label 
(complaint, par. 11; Exhibit E, appendix, p. 55). 

Commencing in December 1949, appellant began using such 
whisky in blended whiskies bottled by it and its affiliates under 
various brand names (complaint, par. 12, J. A. 5). 5 In Au¬ 
gust 1951, almost three years after the Mealey ruling, and 
13 years after the adoption of the regulation, appellant began 
to market “Embassy Club” (complaint, par. 13, J. A. 5). In 
March 1952, appellees requested appellant to stop bottling 
“Embassy Club” by April 7, 1952. Appellant complied with 
this request under protest (complaint, par. 14, J. A. 6). 

Thereafter, by letter dated March 13, 1952, addressed to ap¬ 
pellee Avis (complaint, par. 15, J. A. 6; Exhibit F, appendix, 
p. 57), appellant’s parent, Publicker Industries, Inc., requested 
that no change be made in the Mealey ruling^ without a full 
hearing thereon. Similar requests were made by letters dated 
April 3, 1952, and April 9, 1952 (complaint, par. 15, J. A. 6; 
Exhibits G and H, appendix, pp. 57, 59). By letter dated 
April 16, 1952, appellee Avis informed Publicker Industries, 
Inc., that: 

8 This was the maximum use authorized by the Mealey ruling. Blended 
whiskies must bear the legend “Blended Whisky” on their labels. 27 C. F. R. 
5.34. 
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Reference is made to your letter of April 9, 1952, to 
Commissioner Dunlap, in which you mention your 
understanding that Bureau ruling of November 23,1948, 
issued to Publicker Industries, Inc., with respect to age 
claims on whisky distilled in excess of 160° proof and 
stored in reused cooperage is under possible review by 
the Bureau. You express the view that you are en¬ 
titled to a written notice and opportunity for hearing 
if any change is made in this ruling, and specifically 
request such a notice and opportunity for hearing in 
this event. 

The former Deputy Commissioner’s letter of Novem¬ 
ber 23, 1948, to Publicker Industries, Inc., will be re¬ 
viewed by the Bureau but it seems unlikely that this 
question will be reached for a number of weeks. In 
the event that any action is contemplated in this matter 
which would operate adversely to your company’s in¬ 
terest an oportunity will be afforded for the expression 
of its views. (Complaint, par. 15, J. A. 6; Exhibit I, 
appendix, p. 60.) 

After conferences with representatives of appellant, appellee 
Avis, in July 1952, advised appellant that the bottling and sale 
of “Embassy Club” could be resumed pending his decision on 
review of the Mealey ruling (complaint, par. 16, J. A. 6). 
Thereafter, on September 19,1952, appellee Avis advised Pub¬ 
licker Industries, Inc., that the position taken in the Mealey 
ruling was incorrect and that: 

Reference is made to former Deputy Commissioner 
Mealey’s letter to you, dated November 23, 1948, in 
which permission was granted to make regular age 
claims in the case of certain whiskies held by your com¬ 
pany which had been distilled at more than 160° proof 
and stored in reused cooperage. 

The letter in question came to my attention com¬ 
paratively recently and, as you are aware as a result of 
subsequent conferences with various of your company’s 
representatives, the position taken in it has been under 
question for some time. It is the Bureau’s final con- 


/ 

elusion that this position was incorrect and that the 
provisions of the last unnumbered paragraph of Sec¬ 
tion 39 (a) of Regulations No. 5 require such whisky- 
produced in the United States and stored in this manner 
to be labeled with the reused cooperage statement. 

Mr. Mealey^s ruling is accordingly hereby rescinded, 
effective immediately, although no objective [sic] will 
be interposed to the packaging of any such whisky al¬ 
ready taxpaid, whether or not dumped and in blending 
or bottling tanks, at the time of receipt of this letter, 
under labels heretofore used for the same products. 

The District Supervisor at Philadelphia is being fur¬ 
nished with a copy of this letter. (Complaint, par. 17, 
J. A. 6-7; Exhibit J, appendix, p. 61.)° 

Appellees filed a motion to dismiss on the ground that the 
complaint failed to state a claim upon which relief could be 
granted (J. A. 12). On July 7, 1953, the court below granted 
the motion to dismiss and held that the existing interpretation 
was reasonable and valid and that the regulation was properly 
issued and applied to appellant’s product and was not dis¬ 
criminatory either in its origin or in its application (J. A. 39). 
This appeal followed. 

STATUTES AND REGULATIONS INVOLVED 

Federal Alcohol Administration Act, 27 U. S. C. 
§ 205 (e): 

It shall be unlawful for any person engaged in busi¬ 
ness as a distiller, brewer, rectifier, blender, or other 
producer * * * of distilled spirits, directly or indi¬ 
rectly or through an affiliate: * * * 

(e) Labeling .—To sell or ship or deliver for sale or 
shipment, or otherwise introduce in interstate or foreign 
commerce, or to receive therein, * * * any distilled 
spirits * * # in bottles, unless such products are 
bottled, packaged, and labeled in conformity with such 
regulations, to be prescribed by the Secretary of the 
Treasury, with respect to packaging, marking, brand- 


* Hereinafter, this letter will be referred to as the Avis ruling. 
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ing. and labeling * * * (1) as will prohibit deception 
of the consumer with respect to such products or the 
quantity thereof and as will prohibit, irrespective of 
falsity, such statements relating to age, manufacturing 
processes, analyses, guarantees, and scientific or irrele¬ 
vant matters as the Secretary of the Treasury finds to 
be likely to mislead the consumer; (2) as will provide 
the consumer with adequate information as to the 
identity and quality of the products, the alcoholic con¬ 
tent thereof * * *; (3) * * *; (4) as will prohibit 
statements on the label that are disparaging of a com¬ 
petitor’s products or are false, misleading, obscene, 
or indecent * * *. 

Title 27 C. F. R. § 5.21 (b), Class 2: 

“Whisky” is an alcoholic distillate from a fermented 
mash of grain distilled at less than 190° proof in such 
manner that the distillate possesses the taste, aroma, 
and characteristics generally attributed to whisky, and 
withdrawn from the cistern room of the distillery at not 
more than 110° and not less than 80° proof, whether or 
not such proof is further reduced prior to bottling to not 
less than SO 0 proof; and also includes mixtures of the 
foregoing distillates for which no specific standards 
of identity are prescribed herein. Those types of 
whisky specified in subsection (1) to (10) of this para¬ 
graph shall be deemed “American type” whiskies. * * * 

Title 27 C. F. R. § 5.39, last unnumbered paragraph: 

Notwithstanding the foregoing provisions of this sub¬ 
section, in the case of whisky (as defined in Article 2, 
section 21, Class 2) produced in the United States on 
and after March 1, 1938, and stored in reused cooper¬ 
age, there shall be stated in lieu of the words “* * * is 

* * * (years and/or months) old” the words “* * * stored 

* * * (years and/or months) in reused cooperage,” and 
in lieu of the words “ * * * (years and/or months) 
or more old,” the words “* * * stored * * * (years and/or 
months) or more in reused cooperage.” Provided, that 
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this paragraph shall not apply to “blended scotch type 
whisky” or to any whisky properly contained therein. 
Title 27 C. F.R. §5.1 (j): 

The term “age” means the period during which, after 
distillation and before bottling, distilled spirits have 
been kept in oak containers, charred if for a whisky of 
American type other than corn whisky, straight corn 
whisky, blended corn whisky, or a blend of straight com 
whiskies. In the case of American type whiskies pro¬ 
duced on or after July 1, 1936, other than corn whisky, 
straight corn whisky, blended corn whisky, and blends 
of straight corn whisky, “age” means the period during 
which the whisky has been kept in charred new oak 
containers. 


SUMMARY OF ARGUMENT 

Pursuant to an Act of Congress, the Secretary of the Treasury 
promulgated regulations concerning the labeling of whisky. 
The Act required the regulations to prohibit, irrespective of 
falsity, statements relating to age or manufacturing processes 
that the Federal Alcohol Administrator finds likely to mislead 
the consumer and to require that labels be such as to provide 
the consumer with adequate information as to identity or 
quality. The regulation in question requires that whisky, as 
defined in section 21, class 2, produced in the United States and 
stored in reused cooperage shall bear the reused cooperage 
statement. The allegations of the complaint show clearly that 
appellant's product falls within the section 21, class 2, defini¬ 
tion of whisky. The complaint alleges that appellant’s prod¬ 
uct is whisky, produced in the United States, in 1945, at a 
proof in excess of 160°, and stored in barrels which had lost 
their char by prior use. These allegations bring appellant’s 
product within the literal language of the regulation in ques¬ 
tion. With this established, legal issues are all that remain. 

The Avis ruling is a valid interpretation of the regulation. 
The fact that Article I (j) of the regulations defines age does 
not determine whether or not age may be stated on labels. The 
same Article defines many other terms. Labeling require¬ 
ments are set forth in an entirely different portion of the regu- 
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lations and it is these requirements which control the state¬ 
ments appearing on labels. 

That corn whisky is produced in the United States, stored in 
reused cooperage, and does not have to bear the reused cooper¬ 
age statement, does not enhance appellant’s position, as com 
whisky has a standard of identity of its own and is not within 
the Article II, section 21, class 2 definition. Further, corn 
whisky bears on its label the designation “Corn Whisky.” This 
serves to distinguish this product from all others. This is 
equally true of Canadian, Irish, and Scotch whiskies. An al¬ 
legation of equality or even superiority in quality is not enough 
in itself to support a charge of unlawful discrimination between 
products that differ in manufacturing process or origin. 

The regulation was issued after proper notice of hearing was 
published in the Federal Register and the notice was so worded 
as to give interested parties advance information as to the 
scope of the matters to be discussed. 

The regulation is within the scope of the Act on any one of 
several grounds enumerated therein. In essence, the Act. as 
shown by its history, is directed toward the end of eliminating 
misleading labeling statement and of providing the consumer 
with adequate labeling information. The regulation requires 
the statement of a true fact, which, if not disclosed, would per¬ 
mit two entirely different products to have identical labels. 
Congress has repeatedly considered this very regulation and 
by its silence has given its approval to the reused cooperage 
statement. 

If any state of facts reasonably can be conceived that would 
sustain this regulation, there is a presumption of the existence 
of that state of facts, and this presumption applies with added 
weight where, as here, the regulation was adopted after notice 
and public hearing. Here, any state of facts conceived -would 
clearly demonstrate the necessity and reasonableness of the 
regulation. 

The rescission by appellee Avis of Deputy Commissioner 
Mealey’s ruling was not a revocation of a license. This is so, 
because the approved labels are still valid. In any event, ap¬ 
pellant was not complying with the Mealey ruling when it used 
the “Embassy Club” label on the whisky in question. The 


same reasons urged by appellant as to the invalidity of the 
Avis ruling are equally applicable to the Mealey ruling. 

ARGUMENT 

I. There is no factual issue 

Appellant argues that its complaint was improperly dis¬ 
missed as it posed factual issues requiring a trial on the merits 
(appellant’s brief, p. 25). Appellees accept as true all ma¬ 
terial allegations of well-pleaded fact. Pacific States Box and 
Basket Co. v. White, 296 U. S. 176 (1935). 7 It is appellees’ 
position that there are no controverted allegations of material, 
well-pleaded facts and that the complaint was properly dis¬ 
missed for failure to state a claim upon which relief could be 
granted. 

Appellant argues that appellees’ memorandum of points and 
authorities in support of motion to dismiss was so interspersed 
with facts not found in the complaint that the court below must 
have relied on those facts in reaching its decision. 8 

Appellant’s contention is refuted by the transcript of argu¬ 
ment in the court below 9 and the court’s memorandum and 
order (J. A. 39). Appellees’ memorandum in support of its 
motion to dismiss was not intended to present factual issues, 
nor could that end be accomplished. Sardo v. McGrath, 90 
U. S. App. D. C. 195, 196 F. 2d 20 (1952). It is appellees’ 
position that the material presented in its memorandum was 
merely background material which would enable the court to 
clearly understand the issues. Appellees did not intend to 
raise or attempt to decide any issue of fact in their memoran¬ 
dum. This is demonstrated by the transcript of hearing in the 
court below, where it was stated (Tr. 8-9): 

Mr. Strickler. Your Honor, the facts here are not 
necessary to a decision of the validity of this regulation, 

7 Cf. Gibson Wine Co., Inc. v. Snyder, et al. f 19 F. Supp. 145 (D. C. D. C. 
1950) , affd. 194 F. 2d 329, where a trial de novo was held on the factual issue 
whether a boysenberry was a blackberry. Here, no such factual issue exists. 

‘The memorandum in question was printed in its entirety by appellant 
<J. A. 13-3S). 

‘The relevant portions of the transcript are printed in the text of this 
brief and for this reason are omitted from the appendix. 
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the validity of the interpretation of the regulation. 
There are many terms used that by necessity have to be 
used in arguing the motion. Those terms are not facts 
necessary to a decision on the issues. They were used 
in our memorandum, to be true. Now, the point was 
made by Mr. Kaufmann that the Court could not con¬ 
sider those so-called factual allegations. It is our posi¬ 
tion that while they might appear to be factual allega¬ 
tions, that they are actually just background material, 
that it is just completely immaterial. 

The Court. Explanatory, or something? 

Mr. Strickler. Explanatory of the issues, Your 
Honor, and not any material issue to decide this 
case. * * *” 

That the court below understood and gave thorough consid¬ 
eration to appellant's contention prior to hearing argument on 
the motion to dismiss is clearly demonstrated by the following 
(Tr. 11-12): 

The Court. If you have got controverted facts which 
are involved in the motion to dismiss, I don't see how 
I can hear it. 

Mr. Strickler. We, Your Honor, have a controversy 
as to whether there are controverted facts. 

The Court. I beg pardon? 

Mr. Strickler. We have a controversy between coun¬ 
sel as to whether there are controverted facts in the 
memorandum, and any facts that are controverted, if 
any appear during the course of this argument from the 
briefs, why the government is perfectly willing to have 
these facts excluded, because we don’t intend that any 
factual matters be considered; but we are perfectly 
willing to have them all excluded. 

The Court. That is exactly what I am trying to get 
to, whether you have to get into factual questions in 
order to determine your motion to dismiss. 

Mr. Strickler. Our answer to that, Your Honor, is 
you do not. 
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The scope of the hearing was clearly limited by the court 
below. The following appears in the transcript (Tr. 19): 

The Court. I have a complaint before me which 
alleges certain facts. 

Mr. Kaufmann. Yes, sir. 

The Court. The government says that they don’t 
amount to enough to overcome the regulation. That is 
the issue before me, and that is what I will hear. 

Mr. Kaufmann. Right. 

And the decision of the court below stated, “The complaint 
does not state, in law, a cause of action * * *” (J. A. 39). 
In view of this and the court’s statements at the time of argu¬ 
ment, as shown above, it is clear that the court found that the 
pleadings did not pose any factual issues and that it did not 
rely on any factual matters contained in appellees’ memoran¬ 
dum in reaching its conclusion. 

II. The Avis ruling is a valid interpretation of the regulations 

Turning now to a consideration of appellant’s claim that 
the Avis ruling does not represent a correct interpretation of 
the regulation, appellant argues that since its product ages in 
reused cooperage under the definition of “age” contained in 
Article I (j) of the regulations (27 C. F. R. § 5.1 (j)), it neces¬ 
sarily is entitled to state age on the labels borne by its product 
in the same manner as other whiskies produced in the United 
States. 10 In support of this contention, it urges that corn 
whisky, a traditional American product, which by definition 
may be aged in reused charred oak cooperage (27 C. F. R. 
§ 5.21 (b) (1)), is permitted by administrative fiat to claim age 
on labels (27 C. F. R. §5.39 (a) (1)), notwithstanding the 
reused cooperage requirement. 

1# It is significant that appellant omits any reference to the validity of 
the regulation on the basis of disclosure of manufacturing process. 

290604—54-3 
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This argument rests on two assumptions, both of which are 
false: (1) that the mere fact that a product is stored so as to 
be within the definition of “age” necessarily means that the 
regulations permit age to be claimed on labels; and (2) that 
corn whisky, an American type whisky, is within the coverage 
of the provision requiring a reused cooperage statement. 

Section 5.1 (j) of the regulations provides, with certain ex¬ 
ceptions, that the term “age” means the period during which, 
after distillation and before bottling, distilled spirits—defined 
as including ethyl alcohol, whisky, rum, brandy, and gin, etc. 
(sec. 5.1 (e))—have been kept in oak containers. Thus, the 
definition of age would imply, in the absence of anything to 
the contrary, that alcohol, gin, rum, and brandy, as well as 
other distilled spirits, age for the period during which they are 
stored in oak containers. 

But the question of whether or not age may be stated on 
labels is not determined by the definition referred to herein. 
Labeling statements are treated in an entirely separate portion 
of the regulations under the heading “Labeling requirements 
for distilled spirits,” w*hich portion prescribes the information 
which must be stated on the labels of every bottle of beverage 
spirits (27 C. F. R. § 5.32) and provides that if the label fails 
to contain such information the product shall be deemed to 
be misbranded (27 C. F. R. § 5.31 (a)). This portion of the 
regulations contains specific provisions providing in great de¬ 
tail for the statement on the labels of the brand name of the 
product (27 C. F. R. § 5.33), its class and type designation 
(27 C. F. R. § 5.34), the name and address of the person respon¬ 
sible for the product (27 C. F. R. § 5.35), the alcoholic content 
(27 C. F. R. §5.36), the net contents of the container (27 
C. F. R. § 5.37), the presence of neutral spirits (27 C. F. R. 
§5.38), and its age and manufacturing process. This is 
demonstrated by the fact that whiskies in the questioned 
category must bear the cooperage statement, while others 
may bear an unqualified age statement (27 C. F. R. § 5.39). 
Under the last section, the form of the age statement 
to be used on various products for which standards of identity 
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axe prescribed in the regulation is set forth in great detail and 
the same requirements apply to imported American type 
whiskies produced abroad as to the traditional American-pro¬ 
duced whiskies (27 C. F. R. § 5.39 (a) (6), 11 § 5.46 (d) and 
§ 5.51 (b) (d)). Thus, every whisky in the same class as ap¬ 
pellant’s product must bear the reused cooperage statement. 

Notwithstanding the fact, as pointed out above, that the 
definition of age implies that rum, brandy, alcohol, gin and 
other distilled spirits age if placed in oak containers, section 39 
clearly and definitely limits, and in some cases prohibits, the ap¬ 
pearance of age statements on labels for these products. For 
example, the age of rum may be stated; as to brandy, it must be 
stated if the brandy is less than two years old and thereafter 
may be stated (27 C. F. R. § 5.39 (b) (1)); as to neutral spirits 
(alcohol), gin, liqueurs, cordials, vodka, cocktails, highballs, 
bitters, etc., the regulations specifically prohibit age statements 
from appearing on any label (27 C. F. R. § 5.39 (d)). 

From the above, it follows that the mere inclusion of a prod¬ 
uct within the definition of age in section 5.1 (j) can give rise 
to no assumption that the regulations authorize a statement 
of that age on the label. 

To support the corn whisky analogy, appellant argues that 
corn whisky is produced in the United States and ages in re¬ 
used cooperage and, therefore, is within the coverage of the 
regulation requiring the reused cooperage statement, but is 
not required to bear such a statement by administrative fiat, 
and, therefore, that the regulation should be construed as per¬ 
mitting its whisky to be similarly treated. In analyzing the 
regulation, appellant points out that com whisky is produced 
in the United States and stored in reused cooperage, and that 
since corn whisky is defined in a subparagraph of section 
5.21 (b), Class 2, urges that it is required by the face of the 
regulation to bear a reused cooperage statement. But appel¬ 
lant overlooks the fact that the phrase “Whisky (as defined 

u Cf. the statement in appellant’s brief (p. 20) that any whisky made in 
Canada of virtually any type and stored in reused cooperage may claim 
age. 
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in § 5.21 (b), Class 2)” 12 is used in the regulations as a term of 
art and does not include the various types of whisky defined 
in the numbered subparagraphs of the subsection. Instead, it 
is limited in scope and refers only to the whiskies described 
in the first unnumbered paragraph of the subsection. As so 
used, it does not include American type whiskies, such as corn 
whisky, any more than it includes rye, or bourbon, which by 
definition are required to be stored in charred new oak con¬ 
tainers (27 C. F. R. § 5.21 (b) (1)). 

That the phrase “wdiisky (as defined in § 5.21 (b), Class 2)” 
was intended to refer only to whisky which did not fall within 
any of the defined types is illustrated by the appearance of the 
phrase elsewhere in the regulations. The amendments to the 
regulations, adopted in 193S, where necessary to refer to the 
whisky defined in this unnumbered subparagraph, uniformly 
stated “whisky (as defined in § 5.21 (b) Class 2).” 13 This is 
demonstrated by the following provisions of the regulations 
(all added at the same time as the provision here attacked 
(3 F. R. 561) in which the reference to whisky as defined in 
§ 5.21 (b), Class 2 could not include American type whiskies 
or the other types specified in subparagraphs (1) through (14), 
without rendering meaningless the underscored phases: 

Section 34 (d) (27 C. F. R. 5.34 (d)): “In the case 
of whisky (as defined in Article II, Section 21, Class 2) 
and in the case of American type whisky * * *” (Regs. 
No. 5, Amendment No. 5; 3 F. R. 561). [Emphasis 
supplied.] 

Section 39 (a) (1) (27 C. F. R. 5.39 (a) (1): “In the 
case of the whiskies defined in Article II, Section 21, 
Class 2 and Class 2 (a) * * *” (Regs. No. 5, Amend¬ 
ment No. 5; 3 F. R. 561). [Emphasis supplied.] 

Section 46 (d) (27 C. F. R. 5.46 (d)): “Whisky (as 
defined in Article II, Section 21, Class 2), and Ameri- 


°In the original amendment the phrase read “whisky (as defined in 
Article II, §21. Class 2)” Regs. No. 5, Amendment No. 5 (3 F. R. 561). 
The codifiers changed this to read as stated in the text. 

” Indeed, appellant uses this means of referring to the standard for its 
whisky in footnote 49 on page 37 of its brief. 
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can type whiskies * * *” (Regs. No. 5, Amendment 
No. 5; 3 F. R. 561). [Emphasis supplied.] 

Section 51 (d) (27 C. F. R. 5.51 (d)): “* * * shall 
not be labeled as whisky (as defined in Article II, Sec¬ 
tion 21, Class 2), or as any type of American 
whisky. * * *” (Regs. No. 5, Amendment No. 5; 3 
F. R. 561). [Emphasis supplied.] 

A glance at Sec. 5.34 (e) of the regulations supplies a com¬ 
plete answer to appellant’s argument that the reused cooperage 
provision was never intended to apply to its product but only 
to heavy bodied whiskies similar, except for the method of 
storage, to American type whiskies. 14 This subsection was also 
added in 1938 (3 F. R. 561) and provides in relevant part: 

In the case of whisky (as defined in Article II, sec¬ 
tion 21, class 2) produced in the United States * * * 
and stored in reused cooperage, which has been distilled 
at not exceeding 160° proof, from a fermented mash of 
not less than 51 percent rye grain, corn grain, wheat 
grain, malted barley grain, or malted rye grain, respec¬ 
tively, there shall be stated “* # * distilled from rye 
(or bourbon, wheat, malt, or rye malt) mash,” as the 
case may be * # *. [Emphasis supplied.] 

Significantly, this provision distinguishes a heavy bodied 
whisky which differs from its American type counterpart only 
because of the method of storage by requiring the mash state¬ 
ment to appear prominently with the designation “whisky.” 
Significantly, also, the form of this amendment shows that 
when the Administrator intended that a regulation apply only 
to a whisky distilled at 160° proof or less, he expressed that 
intention clearly in the regulation by describing the product 
as “whisky (as defined in Article II, Section 21, class 2) * * * 
which has been distilled at not exceeding 160°.” The fact that 

14 Appellant’s brief, p. 3S. Elsewhere in its brief (p. 2) appellant urges 
that the regulation was only intended to apply to certain American type 
whiskies. This, of course, is mistaken. Appellant concedes that it does 
not apply to any of the types of corn whisky and all the other American 
type whiskies by definition require storage in charred new oak containers. 


he did not use this language in the provision requiring the re¬ 
used cooperage statement demonstrates his intention that that 
provision should apply to domestic “whiskies'’ distilled over 
160° as well as to those distilled at a lower proof. The fact 
that the “mash” whiskies are also required to bear a cooperage 
statement by the unnumbered paragraph of Section 39 (a) 
does not imply that they alone were intended to bear it. 15 

These examples lead to the obvious conclusion that the 
expression “whisky (as defined in Article II, Section 21, 
Class 2).” as used in the final paragraph of Section 39 (a) 
does not include “corn whisky” or any other “American type” 
whisky, 16 but does include whiskies distilled at over 160° 
proof and under 190° proof (as well as other domestic whiskies 
which do not fall within any of the types defined in subpara¬ 
graphs (1) through (14) of section 5.21 (b)). Hence, per¬ 
mitting an ordinary age statement for corn whisky stored in 
reused cooperage is not, as contended by appellant, an admin* 
istrative ruling inconsistent with the denial of such age state¬ 
ments for whiskies distilled at over 160° proof and stored in 
reused cooperage; rather, it is required by the regulations. 

As originally issued in 1936 (1 F. R. 113) the regulations 
defined the term “age” as meaning, in the case of corn whisky, 
the period during which such whisky had been kept in new 
uncharred oak containers. 

On July 8, 1936, after notice (1 F. R. 247) and hearing on a 
proposal to amend this definition so as to recognize that com 
whisky ages in reused cooperage, the age definition was appro¬ 
priately amended (1 F. R. SS7). Following the hearing in 
1937, the standard of identity for corn whisky was amended to 
specifically require that such whisky be stored in uncharred oak 
containers or reused charred oak containers. A considera¬ 
tion of these contemporaneous amendments shows so clearly 
the intention to provide that corn w’hisky could be stored in 
reused charred cooperage and could claim age on its labels 

“ The label form reproduced on pase .*10 of appellant’s brief is, of course, 
merely an illustrative sample. An examination of the document cited will 
show that wherever possible a single label form was used to illustrate as 
many of the required statements as possible. 

“ American type whisky is defined in the regulations, 27 C. F. R. § G.21 (b) 
(1) to (10). 
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that it supports an interpretation of the reused cooperage pro¬ 
vision which would express that result. 

A similar review of the regulations before and after the 
amendments of February, 1938, clarifies the administrative 
intent behind these changes. 

Before these amendments, the “age” definition specified stor¬ 
age in new charred oak cooperage for American type whiskies, 
other than corn, but that standards of identity for these 
products were silent as to methods of storage, although a 
limitation requiring a minimum period of aging was prescribed 
for “straight” whiskies. 

After amendment in 1938, the age definition remained the 
same but the new oak storage requirement was expressly writ¬ 
ten into the standards of identity where applicable and the 
format of the standards was changed by taking “whisky” out 
of subsection (a) of section 21, class 2 and putting it in an un¬ 
numbered and unlettered subparagraph preceding subsection 
(a). It is this subparagraph which is identified by the refer¬ 
ences “whisky (as defined in section 21 (b) Class 2).” 

These amendments had the following effects on the classifica¬ 
tion and labeling of domestic whiskies stored in reused 
cooperage: 

(1) Corn whisky remained an American type whisky and 
its labeling was unchanged. 

(2) Whiskies distilled at or below 160° proof ceased to be 
described as American type whiskies entitled to the type des¬ 
ignations “rye” and “bourbon” but prohibited from carrying 
any labeling reference to “age” or storage they became “whis¬ 
kies” required to bear the “mash statement” “distilled from 
rye (or bourbon, etc.) mash,” where appropriate, and also re¬ 
quired to bear a reused cooperage storage statement. 

(3) Whiskies distilled at above 160° proof ceased to be de¬ 
scribed as American type whiskies for which no age or storage 
statement was permitted but retained the designation “whisky” 
with the new requirement that they bear the reused cooperage 
storage statement. 

Considered as a whole, and they must be so considered, the 
1938 amendments show a deliberate plan to establish more de¬ 
tailed labeling requirements for the distinguishing of the vari- 
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ous kinds of domestic whiskies stored in reused cooperage and 
they should be so construed as to effectuate this plan. 

The above amply supports the finding of the court below 
that the Avis ruling is “reasonable.” 

III. The regulation is valid 

In connection with its argument as to possible factual issues, 
appellant contends that the question as to whether or not 
consumers are deceived by its label is a question of fact that 
can only be determined by a trial on the merits. The same 
rationale is urged as to the meaning of “age” to the industry 
and the consumer, the consumer’s understanding of Canadian 
and other whiskies, methods of aging com whisky, Canadian 
whisky and appellant’s whisky, what is “traditional” in the 
whisky industry and what is proper tastewise (appellant’s 
brief, p. 27). All of these so-called questions of fact disregard 
the true issues to be determined by this Court. They are: (1) 
was the regulation properly issued; (2) is the regulation 
within the scope of the standards laid down by the Act; 17 and 
(3) is it reasonable. These questions being answered in the 
affirmative, any injury appellant may suffer is legally justifi¬ 
able. 18 Pacific States Co. v. White, supra; Hamilton v. Ken¬ 
tucky Distilleries Co., 251 U. S. 146, 156-157 (1917); United 
States v. Antikamnia Chemical Co., 231 U. S. 654 (1913). 

A trial is not necessary for the determination of these issues 
and could only involve the court in questions which have, by 
the Congress, been delegated to the administrative agency. 

The Act, Section 205 (e), provides: 

It shall be unlawful for any person engaged in business 
as a distiller * * * to sell or ship or deliver for sale 
or shipment or otherwise introduce in interstate or 
foreign commerce * * * any distilled spirits * * * 
unless such products are bottled, packaged, and labeled 
in conformity with such regulations to be prescribed 

"Appellant states (Br. p. 29) “* * * there is in issue here appellant’s 
contention that the regulation, as interpreted, bears no relation to the basic 
statutory purpose of preventing consumer deception.” 

** These questions are discussed under Argument III of this brief. 
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by the Secretary of the Treasury, with respect to * * * 
labeling * * * (1) as will prohibit deception of the con¬ 
sumer with respect to such products or the quantity 
thereof and as will prohibit irrespective of falsity, such 
statements relating to age, manufacturing processes, 
analyses, guarantees, and scientific or irrelevant matters 
as the Secretary of the Treasury finds to be likely to 
mislead the consumer; (2) as will provide the consumer 
with adequate information as to the identity and quality 
of the products * * *; (4) as will prohibit statements 
on the label that are disparaging of a competitor’s prod¬ 
ucts or are false, misleading, obscene, or indecent 
* * *. [Emphasis added.] 

In substance, Congress has directed the Secretary of the 
Treasury to promulgate labeling regulations prohibiting, 
amongst other things, and irrespective of falsity, such state¬ 
ments relating to age, identity, and manufacturing processes 
as he finds to be likely to mislead the consumer. 

A. The regulation was issued after proper notice 

The only attack made by appellant on the procedure fol¬ 
lowed in issuing the regulation is its argument that the notice 
of the hearing was deficient in that it did not advise interested 
parties that the labeling of whisky distilled above 160° and 
stored in reused cooperage would be affected (amendment to 
complaint, par. 25 (a); J. A. 12). A notice of hearing of this 
character must be so worded as to give interested (and pre¬ 
sumably, therefore, reasonably informed parties) advance in¬ 
formation as to the scope of matters to be discussed. It need 
not state in detail the regulations to be issued as a result of the 
hearing but may be in general terms so that it will afford an 
opportunity for the presentation of views, arguments, data, 
and objections, for consideration and study by the administra¬ 
tive agency prior to the issuance of the regulations, so that in¬ 
terested parties may participate in the rule-making. In carry¬ 
ing out this purpose, the notice may state either the terms and 
circumstances of the proposed rule or a description of the sub¬ 
jects and issues involved. (Cf. Administrative Procedure Act, 
Sec. 4 (a), 5 U. S. C. § 1003 (a); United States v. Wrightwood 
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Dairy Co., 127 F. 2d 907, 910, 911 (C. A. 7, 1942); Byrd v. 
United States, 154 F. 2d 62, 63 (C. A. 5, 1946); Willapoint 
Oysters v. Ewing, 174 F. 2d 676, 684-685 (C. A. 9, 1949), cert, 
denied, 338 U. S. 860.) 

The weakness of appellant’s argument is demonstrated not 
only by a consideration of the notice of hearing itself, but also 
through consideration of administrative findings which led to 
the issuance of the notice. On June 28,1937, the Federal Alco¬ 
hol Administration had, after notice (2 F. R. 1040) held a 
public hearing for the purpose of considering a proposal to 
impose upon whiskies, other than corn whisky, stored in reused 
cooperage, a labeling statement similar to the following: 

This whisky was stored in reused cooperage and is not 
entitled to claim age under government regulation. 19 

On October 5, 1937, the Administration published in the 
Federal Register its decision 20 to reject that proposal and to 
call another hearing for a future reconsideration of the reused 
cooperage problem, publishing on the same date its notice of 
such a hearing (2 F. R. 2080). The decision referred to gave 
the basis for the distinction already existing in the regulation 
between storage in charred new oak containers and storage in 
reused oak containers: 

* * * In thus restricting the use of age claims to 
whisky stored in new oak containers, the Administra¬ 
tion relied upon evidence adduced at public hearings 
to the effect that American type whisky stored in new 
oak containers matures more satisfactorily and more 
uniformly than whisky stored in second-hand barrels, 
and that consumers can be assured of uniform quality 
only when new containers are used. 

It was upon this premise, to which the Administra¬ 
tion still adheres, and with a view to complying with 
the mandate of Congress as expressed in Section 5 (e) 

“Although the notice referred to American type whisky, the regulations 
at that time defined “whisky” without type designation as an American 
type whisky (1F.R. 113, Sec. 21, Classes 2 and 9) and appellant's statement 
to the contrary is in error (Appellant’s Brief, p. 42). 

* Decision on reused cooperage hearing conducted June 28, 1937, FA-119, 
October 1,1937;2F.B. 2079. 


of the Federal Alcohol Administration Act, that the 
regulations as originally issued differentiated, for the 
protection of the consuming public, between whisky 
stored in new and second-hand containers. * * * 

The decision then discusses the privileges which incidentally 
resulted to the benefit of the users of new cooperage. The 
decision stated that the June 28, 1937, hearing was based upon 
representations 

* * * that the existing regulations permitted this 
used cooperage whisky to compete unfairly with whisky 
stored in new barrels. In this connection it was said 
that retail dispensers of liquor, in the absence of explan¬ 
atory label information, were in a position to make 
extravagant claims with respect to the characteristics 
of the product. 

After discussing the reasons for the rejection of the June 28, 
1937, proposal, the decision then states the basis for calling still 
another hearing on the reused cooperage question: 

In connection with the public hearing conducted June 
28, 1936 [sic] representations have been made to the 
Administration to the effect that certain types of whisky 
should be permitted to be stored in carefully selected 
or specially treated second-hand barrels, and to claim 
age for the period of such storage, on the ground that 
such whiskies can properly mature only in selected 
second-hand cooperage. With respect to these repre¬ 
sentations, the Administration has determined to con¬ 
duct another public hearing on November 15, 1937 (on 
this and other matters) the scope of which is outlined 
in the formal Notice of Hearing issued by the Admin¬ 
istration under even date. 

It will be noted that this statement expressly refers to cer¬ 
tain types of whisky which can properly mature only in second¬ 
hand cooperage. Appellant concedes that its whisky falls 
within that category (Appellant’s Brief, pages 18-19, 22 and 
24; Lehman affidavit, appendix, p. 62). 

The intention to consider the proper labeling of all domestic 
whiskies stored in reused cooperage is evidenced by the word- 
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ing of the notice itself. In relevant part this notice of hearing 
(2 F. R. 20S0) reads: 

1. (a) To amend Article I (j), and other pertinent 
sections of the regulations, in such manner as * * * to 
authorize the labels upon American type whiskies pro¬ 
duced on and after January 1, 193S, to claim age, under 
certain conditions and subject to specified restrictions, 
for the period of storage in * * # second-hand oak con¬ 
tainers, and to require that the labels upon such whisky 
indicate, in conjunction with the age statement, the type 
of container used for storage purposes * * * or, in the 
alternative, 

(b) To amend Article II, and other pertinent sec¬ 
tions of the regulations, in such manner as to create 
a standard of identity for so-called “light-bodied” 
whiskies, and to permit such whiskies to be stored 
in * * * second-hand containers, and to claim age for 
the full period of such storage. 

Appellant’s whisky is included in alternative (a) since at that 
time it was defined as an American type whisky (1 F. R. 113; 
Section 21, Classes 2 and 9). Appellant’s whisky is included 
in alternative (b) since it was a “light-bodied” whisky (Leh¬ 
man affidavit, appendix, p. 62). 21 

Obviously, the question posed for consideration at the hear¬ 
ing was the manner in which domestic whisky, regardless of 
body and proof of distillation, which was stored in reused 
or “second-hand” barrels, should be designated and should 
state age on labels. The regulations answer this question and 
require the cooperage statement. 

w Appellant’s brief creates the misleading impression that its whisky 
could not at the time of the 1937 hearing have been produced (Appellant’s 
Brief, pp. 42-43). In this connection reference is made to statements in 
the Taft decision (appendix, p. 09) that “about 1872 or a little later, a 
patent still came into use by which it was possible with one process of 
continuous distillation” to produce spirits “at a proof varying from 160* 
to ISO 0 .” These spirits had “a small trace of the substances that go to 
makeup what is known as “fusel oil” but not enough substantially to affect 
the flavor.” President Taft characterizes such spirits as “neutral spirits 
whisky” and indicates clearly that such whisky constituted a substantial 
proportion of the whisky marketed in 1909, and that it was sometimes aged 
in wood. This is appellant’s whisky. 
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These considerations amply support the finding of the court 
below that the regulation “was properly issued pursuant to 
statutory authority.” 

B. The regulations are within the scope of the Act 

The legislative history of Title 27 U. S. C. § 205 (e) clearly 
states the intent of Congress to enact a consumer statute, spe¬ 
cifically designed to guarantee to the consumer accurate, truth¬ 
ful and informative labeling of alcoholic beverages. Gibson 
Wine Co., Inc. v. Snyder, 90 U. S. App. 135, 194 F. 2d 329 
(1952). This intention is amply demonstrated by the record 
of hearing on H. R. 8539, 74th Cong., 1st sess., p. 10, where it 
is stated: 

These regulations were intended to insure that the 
purchaser should get what he thought he was getting, 
that representations both in labels and in advertising 
should be honest and straightforward and truthful. 
They should not be confined, as the pure food regula¬ 
tions have been confined, to prohibitions of falsity, but 
they should also provide for the information of the 
consumer, that he should be told what was in the bottle, 
and all the important factors which were of interest to 
him about what was in the bottle. 

A further expression of this intent may be found in the report 
of the Ways and Means Committee on H. R. 8870, 74th Cong., 
1st Sess., 1935, House Report No. 1542, Federal Alcohol Con¬ 
trol Bill, p. 12, where it is stated: 

The labeling and advertising provisions (sec. 5 (e) 
and (f)) prohibit the use of interstate channels when 
labeling or advertising of distilled spirits, wine, or malt 
beverages does not conform to regulations, with the 
force and effect of law, prescribed by the Administrator. 
Definite standards are laid down for these regulations. 
The regulations are not only required to prohibit label¬ 
ing and advertising that is false, misleading, obscene, or 
indecent, or that disparages competitor’s products, but 
must also provide for the prevention of deception of 
the consumer with respect to the product or its quality. 
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They must also prohibit, regardless of their truth, state¬ 
ments relating to age, manufacturing process, analyses, 
guarantees, and scientific or irrelevant matters that the 
Administrator finds likely to mislead the consumer, 
and must make provision for informing the consumer 
adequately as to the identity and quality of the 
product * * *. 

The evils sought to be corrected were manifest, as the report 
of the Ways and Means Committee and the report of the 
Committee on Finance show (H. Rep. 1542, pp. 2-3; Sen. 
Rep. No. 1215, Federal Alcohol Control Act, 74th Cong., 1st 
Sess., 1935): 22 

Experience prior to prohibition demonstrated that 
the individual States by reason of the diversity of their 
laws and the fact that practically all alcoholic bever¬ 
age producers and large-scale distributors did an inter¬ 
state business, could not alone provide those safeguards 
necessary for the protection of the revenue of the United 
States, prevent the use of the facilities of interstate and 
foreign commerce and the mails to carry on unlawful 
and deceptive practices, and protect their own citizens 
from the evils which are always present in an inade¬ 
quately regulated liquor traffic. * * * The revenue 
cannot be adequately protected, the “tied-house” con¬ 
trol cannot be curbed, the public cannot be protected 
from unscrupulous advertising , the consumer cannot be 
protected jrom deceptive labeling practices; in short, 
the legalized liquor traffic cannot be effectively regu¬ 
lated, if the door is left open for highly financed gangs 
of criminals and racketeers to enter into the business 
of liquor production and distribution. 

Even if the present Federal law were adequate to 
prevent the criminal from entering the liquor field, 
there would still remain the problem of control of the 
unethical minority in the business, the activities of 

33 In citing this report, appellees’ only desire is to show the seope of the 
problem facing both Congress and the Administrator; there is no intention 
of impugning appellant’s integrity. 
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which are beyond state power and require regulation 
in the public interest. The internal revenue, Federal 
trade, and food and drug laws are insufficient for this 
purpose. Protection of the consumer and the elimina¬ 
tion of improper practices in this industry are impera¬ 
tive, and additional legislation to accomplish these 
purposes is necessary. [Emphasis supplied.] 

Report No. 1215, as concerns labeling, concluded (p. 7). 

The second class of unfair practices prohibited by the 
bill are those relating to false labeling and false adver¬ 
tising or labeling or advertising that is not adequately 
informative, to the end of affording the consumer ade¬ 
quate protection and of preventing unfair competition. 

From this we see the need to be fulfilled and the intent of Con¬ 
gress. The labeling provisions subsequently enacted by Con¬ 
gress are clear authority for the regulation here in question. 
The Act is constitutional. William Jameson & Co. v. Morgen- 
thau, 25 F. Supp. 771 (D. C. D. C., three-judge court, 1938), 
decree vacated on other grounds, 307 U. S. 171 (1939); Arrow 
Distilleries, Inc. v. Alexander, 109 F. 2d 397 (C. A. 7, 1940), 
cert, denied, 310 U. S. 646. 

The legislative intent was written into the Act. Section 
205 (e) provides that the Secretary of the Treasury shall pre¬ 
scribe, with respect to labeling, regulations which will: 

(1) Prohibit deception of the consumer with respect to such 
products; or 

(2) Prohibit, irrespective of falsity, statements relating to 
age, and manufacturing processes, as the Administrator finds 
to be likely to mislead the consumer; or 

(3) Provide the consumer with adequate information as to 
the identity and quality of the products; or 

(4) Prohibit statements on the label that are false or mis¬ 
leading. 

Each of these grounds supports the regulations here in ques¬ 
tion. Congress intended that labeling restrictions “not [be] 
laid down in statute, so as to be inflexible, but [be] laid down 
under the guidance of Congress, under general principles, by 
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a body which could change them as changes were found 
necessary.” 23 

The importance the consumer of whisky attaches to age is 
not only indicated by the express mention of age representa¬ 
tions in the statute and the general tenor of the complaint, but 
is also conceded by appellant (Brief, p. 16). Appellant argues 
that for this reason his product should be permitted to bear 
the usual age claim on its label. Conversely, it is equally im¬ 
portant that the regulations prevent misleading age state¬ 
ments. Thus, there is merit in appellant’s position if, and only 
if, the appearance of the age claim it desires would not mislead 
the consumer. As will be seen below, the appearance of an un¬ 
qualified age statement on appellant’s product, or the same 
product produced by any other distiller, would enable it to bear 
labels which are identical with those borne by an entirely dif¬ 
ferent whisky also produced in this country, with which the 
consumer is familiar, even though it were conceded that he was 
uninformed as to the factors which lead to the differences be¬ 
tween the products. 

From the above, it is apparent that the appearance of an 
unqualified age statement on appellant’s product would not 
only be likely to, but would necessarily, result in consumer 
confusion and deception. But it may be argued that such de¬ 
ception could have been cured by a regulation prohibiting any 
age statement on appellant’s product. The answer to this is 
that that very remedy was tried by the Administrator and 
found wanting in that the absence of some age statement per¬ 
mitted retail liquor dealers, in the absence of explanatory label¬ 
ing information, to make extravagant claims with respect to 
the characteristics of the product. 24 Since an unqualified state¬ 
ment of age of the product and an absence of any claim of age 
would equally result in consumer deception, the Administrator 


** Ways and Means Commmittee hearing, H. R. S539, the Federal Alcohol 
Control Act, 74th Cong., 1st Sess., p. 10, testimony of Joseph E. Choate, Jr., 
Federal Alcohol Control Administrator. 

“Decision on reused cooperate hearing conducted June 28, 1937 (2 F. R. 
2079). Although in this decision the Administration rejected the proposed 

statement “stored in reused cooperage-months,” it called a further 

hearing on the question and later, in the regulation here under consideration, 
adopted a similar proposal. 
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was forced to adopt the third alternative, represented by the 
present regulation, which requires a truthful statement as to 
the method used in storing the whisky to differentiate it from 
other domestic whiskies not so stored. 

The complaint, the exhibits thereto, and Lehman’s affi¬ 
davit crystallize the fact that appellant’s whisky is “markedly 
different from the traditional American type whisky,” with 
different flavor characteristics, all of which result from a differ¬ 
ent method of distillation and storage. In other words, there 
is a different “manufacturing process.” Appellant’s whisky 
is the variable, and the regulation compels a disclosure of the 
variation. The disclosure required is a true statement of fact. 
By alleging that its whisky differs from the norm, appellant 
precludes a judgment in its favor, for the Act requires a dis¬ 
closure of the difference. 

C. Congress has considered the problem 

In Norwegian Nitrogen Prod. Co. v. United States, 288 U. S. 
294, 313 (1932), the Court affirmed the principle that acquies¬ 
cence by Congress in an administrative practice may be in¬ 
ferred by its silence and pointed out that such an inference is 
strengthened where the problem has been considered by the 
Congress and no action taken. A jortiorari , this conclusion 
would apply with greater force to an administrative regulation. 

Congress has considered this question and clearly indicated 
its approval of the reused cooperage regulation: Section 306 
(b) of the Liquor Tax Administration Act of 1936 (Act of 
June 26,1936,49 Stat. 1939,1945,26 U. S. C. § 2904), amended 
the bottling in bond provisions of the Internal Revenue Code 
(I. R. C. 2903, 2904) which permitted distilled spirits (in¬ 
cluding whisky), under certain conditions, which has remained 
in bond in wooden containers for at least four years to be 
bottled prior to tax payment. In its report on this amend¬ 
ment, 23 the Senate Finance Committee specifically recognized 
the storage of American whiskies in new barrels as follows: 

* * * A proviso has been added by the Committee de¬ 
claring that nothing in the Bottling in Bond Act shall 

38 74th Cong., 2d Sess., Sen. Rep. No. 2028, p. 7. 

290804—64 - 9 
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authorize the labeling of whisky contrary to regulations 
issued under authority of the Federal Alcohol Adminis¬ 
tration Act. Regulations of the Federal Alcohol Ad¬ 
ministration now provide that as to whisky produced 
on and after July 1,1936, age statements on labels shall 
be based upon the length of time spirits have been stored 
in new oak containers. [Emphasis supplied.] “ 

The proviso remained in the bill as enacted, showing congres¬ 
sional approval of this requirement in the regulation. 

Some years later, on I\larch 15, 194S, a bill 27 was introduced 
and referred to the Committee on Ways and Means of the 
House of Representatives which, among other things, pro¬ 
posed to amend Section 5 of the Act by adding the following 
proviso to the first paragraph of subsection (e) “Labeling*’: 

And provided further. That all regulations issued 
hereunder shall require that * * * the labeling of dis¬ 
tilled spirits of foreign origin, imported for sale in the 
United States * * * shall disclose in addition to geo¬ 
graphical designation, the identical information (in¬ 
cluding but limited to, information as to age. type or 
class, and cooperage or other storage) required under 
such regulations for the labeling of domestic spirits 
hereunder. 

An identical bill 28 was introduced on January 3d of the follow¬ 
ing year and was referred to the Committee on Interstate and 
Foreign Commerce. 29 The fact that neither of these bills met 
with congressional approval amounts to an affirmance of the 
very distinction in labeling requirements for Canadian whisky 
a;.d for appellant's product which appellant claims is fatally 
discriminatory and beyond the scope of the statute. 

With regard to the appearance of age claims on domestic 
products, six bills were introduced at the First Session of the 
Slst Congress (1949) to amend the labeling requirements of 

54 The Committee undoubtedly referred to the age definition ns it appeared 
in the regulations as originally issued (1 F. R. 113). 

K H. It. 5849, SOth Cong.. 2d Sess.. 1948 Appendix, p. C3) : Cong. Rec., June 
IS. p. 9066, June 19, p. 9392. 
w 81st Cong., 1st Sess., 1949 H. R. 69. 
w Cong. Rec., Jan. 3,1949, p. 13. 
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the Act so as to write into the statute a definition of age for 
“domestic whisky” (other than the various types of com 
whisky). Under these bills, age was defined as meaning the 
period of time during which the whisky remained in charred 
new oak containers. 30 

On the other side of the question, a bill 31 was offered at the 
same Congress to amend the Act so as to define “age” when 
applied to “any whisky produced in the United States” as 
meaning “the period during which such whisky has been kept 
in oak containers.” The fact that none of these bills were en¬ 
acted demonstrates (1) that Congress was unwilling, on the 
one hand, to require that all domestic whiskies (other than 
corn) be aged in charred new oak, or, on the other, to prohibit 
any restriction on the type of oak containers in which such 
whiskies could be aged, and (2) that Congress approved the 
present regulations which permit the aging of domestic whisky 
not of American type in reused cooperage but require a state¬ 
ment of the fact of such storage on the label. Certainly, this 
failure to act on the question when squarely presented refutes 
the argument that the regulation is contrary to congressional 
intent. 

D. The regulation is reasonable 

The Court’s judgment should not be substituted for that of 
an administrative agency to which Congress has delegated the 
discretionary power to fill in the details of a statute by regula¬ 
tion so long as the power exercised is reasonably adopted to the 
aims of the statute. The leading case on this subject is Pacific 
States Box and Basket Co. v. White, et al., supra , where the 
Supreme Court sustained an order dismissing a complaint that 
a regulation prescribing a standard for containers of berries 
allegedly discriminated against plaintiff’s containers. The 
Court turned a deaf ear to plaintiff’s charge that the standard 
was invalid because it unreasonably excluded its product which 


*°H. R. 6011 (introduced Aug. 16. 1049). H. R. 6024 and H. R. 6030 (both 
introduced Aug. 17. 1940) were identical bills. H. It. 60:10 is printed in the 
api>endix to this brief, p. 63. S. 2419 (introduced August 10, 1949), H. R. 
6116 (introduced August 24. 1040) and H. R. 6137 (introduced August 25, 
1949) differed only slightly in phraseology. 

” H. R. 6032, Appendix, p. 64. 
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allegedly was just as good if not superior to that recognized 
by the regulation. In answer to the argument made there, as 
here, that the agency had not acted reasonably, Justice 
Brandeis, speaking for a unanimous Court, disposed of this 
point, saying (296 U .S. at 1S4,1S5): 

Fifth. Plaintiff contends that since the case was 
heard on motion to dismiss the bill, all allegations 
therein made must be accepted as true; and, among 
others, the charge that “there is no necessity for the par¬ 
ticular orders relating to strawberries or raspberries” 
“based on considerations of public health, or to prevent 
fraud or deception, or any other legitimate use of the 
police power, and the particular container described 
* * * does not of necessity promote, protect, further 
or develop the horticultural interests of the State;” and 
that its necessary effect is “to grant a monopoly to manu¬ 
facturers of the so-called hallocks.” The order here in 
question deals with a subject clearly within the scope of 
the police power. See Turner v. Maryland , 107 U. S. 
38. When such legislative action “is called in question, 
if any state of facts reasonably can be conceived that 
would sustain it, there is a presumption of the existence 
of that state of facts, and one who assails the classifica¬ 
tion must carry the burden of showing by a resort to 
common knowledge or other matters which may be 
judicially noticed, or to other legitimate proof, that the 
action is arbitrary .” Borden’s Farm Products Co. v. 
Baldwin , 293 U. S. 194, 209. The burden is not sus¬ 
tained by making allegations which are merely the gen¬ 
eral conclusions of law or fact. See Public Service 
Commn. v. Great Northern Utilities Co., 289 U. S. 130, 
136, 137. Facts relied upon to rebut the presumption 
of the constitutionality must be specifically set forth. 

The Court pointed out that the presumption applies with 
added weight where, as here, the regulation was adopted after 
notice and public hearing (296 U. S. at 186). 

Earlier in its opinion the Court set forth the presumed set of 
facts which controlled the case. At pages 181 and 182 of its 
opinion, the Court, without a trial or the submission of affirma- 


tive proof, presumed that it might he necessary for the agency 
to prescribe the form and dimension of the containers in order 
to prevent consumer deception because a multitude of shapes 
would obviously tend to confuse the buyer; that a shallow 
container might conceivably better preserve the fruits; that a 
container with perpendicular sides might also conceivably pre¬ 
serve them better; that the prescribed containers might con¬ 
ceivably be better packed; and that there might be reasonable 
difference of opinion as to the type of container best adopted 
to the protection of the public. The Court did not answer 
these questions but concluded that (296 U. S. at 181, 182): 

Whether it was necessary * # * to provide a stand¬ 
ard container * * and, if so, whether that adopted 
should have been made mandatory, involved questions 
of fact and of policy, the determination of which rests 
in the legislative branch * * *. * * * With the wis¬ 
dom of such a regulation we have, of course, no concern. 
We may inquire only whether it is arbitrary or capri¬ 
cious. That the requirement is not arbitrary or capri¬ 
cious seems clear. 

See also Rast v. Van Deman <& Lewis Co., 240 U. S. 342 (1915); 
Willapoint Oysters v. Ewing, 174 F. 2d 676 (C. A. 9, 1949). 

The principle that the Court should not concern itself with 
the wisdom of administrative regulations, as seen by the Pa¬ 
cific States Box and Basket Co. case, supra, has been repeatedly 
and forcibly pronounced. In American Power Co. v. S. E. C., 
329 U. S. 90,112-13 (1946), it was stated: 

The major objection raised by American and Electric 
relates to the Commission’s choice of dissolution as 
“necessary to ensure” that the evils would be corrected 
and the standards of § 11 (b) (2) effectuated. Em¬ 
phasis is placed upon alternative plans which are less 
drastic in nature and which allegedly would meet the 
statutory standards. 

It is a fundamental principle, however, that where 
Congress has entrusted an administrative agency with 
the responsibility of selecting the means of achieving 
the statutory policy “the relation of remedy to policy 
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is peculiarly a matter for administrative competence.” 
Phelps Dodge Corp. v. Labor Board, supra [313 U. S. 
177] 194. In dealing with the complex problem of ad¬ 
justingholding company systems in accordance with the 
legislative standards, the Commission here has ac¬ 
cumulated experience and knowledge which no court can 
hope to attain. Its judgment is entitled to the greatest 
weight. While recognizing that the Commission’s dis¬ 
cretion must square with its responsibility, only if the 
remedy chosen is unwarranted in law or is without justi¬ 
fication in fact should a court attempt to intervene in 
the matter. Neither ground of intervention is present 
in this instance. [Emphasis supplied.] 

Perhaps there is no instance in the field of consumer labeling 
which has received more detailed and careful consideration than 
the proper labeling of whisky. In the first decade of this cen¬ 
tury a controversy arose, both in England and in this country, 
as to the proper labeling of whisky under the Food and Drug 
Acts of the respective governments. This controversy was 
caused by the development of patent stills which could pro¬ 
duce at high distillation proofs a spirit cleaner than that pro¬ 
duced by the former pot still method (Taft decision, appendix, 
p. 64). In England it reached its climax with the appointment 
of a Royal Commission on Whisky and Other Potable Spirits, 
appointed by the King to consider the question (ib.). In this 
country, after an appeal to President Theodore Roosevelt, an 
opinion by Attorney General Bonaparte, which was twice re¬ 
considered, an appeal to President Taft the following year, and 
an opinion by Solicitor General Bowers, the matter was finally 
considered by President Taft who, in December of 1909, handed 
down his decision (ib.). 

President Taft was faced with the same basic problem which 
confronted the Federal Alcohol Administration Administrator, 
that is, of determining just what products were entitled to be 
included wdthin the term “whisky,” and how to classify such 
products for labeling purposes so as to avoid consumer con¬ 
fusion between them and resulting deception. The President 
referred to the then widespread consumer confusion resulting 
from the lack of proper labeling restrictions: 
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It is undoubtedly true that the liquor trade has been 
disgracefully full of frauds upon the public by false 
labels; but these frauds did not consist in palming off 
something which was not whisky as whisky, but in 
palming one kind of whisky as another and better kind 
of whisky. Whisky made of rectified or redistilled or 
neutral spirits and given a color and flavor by burnt 
sugar, made in a few days, was often branded as Bour¬ 
bon or Rye straight whisky. The way to remedy this 
evil is not to attempt to change the meaning and scope 
of the term ‘‘whisky” accorded to it for one hundred 
years and narrow it to include only straight whisky; and 
there is nothing in the pure-food law that warrants the 
inference of such an intention by Congress. The way 
to do it is to require a branding in connection with the 
use of the term “whisky” which will indicate just what 
kind of whisky the package contains. Thus, straight 
whiskies may be branded as such and may be accom¬ 
panied by the legend “aged in wood.” Whisky made 
from rectified, redistilled, or neutral spirits may be 
branded as whisky made from rectified, redistilled, or 
neutral spirits, as the case may be. (Appendix, p. 72.) 

This is exactly what the Federal Alcohol Administrator did 
when he required that appellant’s product (President Taft’s 
“neutral spirits whisky”) be designated as “whisky” and bear a 
reused cooperage statement to distinguish it from American 
type whiskies distilled at lower proofs and stored in new 
charred oak cooperage. As President Taft said: 

* * * It injures no man’s lawful business, because it 
only insists upon the statement of the truth in the label. 
If those who manufacture whisky made of neutral spirits 
and wish to call it “whisky” without explanatory phrase, 
complain because the addition of “neutral spirits” in 
the label takes away some of their trade, they are with¬ 
out a just ground, because they lose their trade merely 
from a statement of fact. (Appendix, p. 74.) 

Without the reused cooperage statement, there would be noth¬ 
ing on the label of appellant’s whisky to indicate that it dif¬ 
fered from a whisky distilled at lower proof from a mash in 
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which no single grain predominates which was stored in new 
charred oak cooperage and received therefrom its palatability 
and what President Taft referred to as its “smooth delicate 
aroma.” 32 If appellant’s whisky is labeled in the manner con¬ 
tended for by it, the labels on the product would read: 

WHISKY 

THIS WHISKY IS .... YEARS OLD 

(With the name and address of the distiller, blender, or bottler) 

An admittedly dissimilar American type whisky produced in 
this country from a nonpredominant mash would, under the 
regulations, have to be labeled: 

WHISKY 

THIS WHISKY IS .... YEARS OLD ° 

(With the name and address of the distiller, blender, or bottler) 

From reading the above labels, there is not a consumer in the 
world who could know that the two whiskies were, in the 
language of appellant's vice president, “markedly different.” 
The regulation requires the statement of information which 
distinguishes two products, thereby advising the consumer of 

” Although the Taft decision (Appendix, pp. 64. 68) stated that if neutral 
spirits whisky (appellant’s product) were stored in wood, as it sometimes 
was. it could state that fact, it must be remembered that that decision con¬ 
templated it would be clearly distinguished from heavy-bodied whisky by the 
designation “neutral spirits whisky” as opposed to “straight whisky.” Such 
a distinction no longer is possible since "straight whisky” now has a much 
more limited connotation and “neutral spirits," through improvements in dis¬ 
tilling equipment, must now be produced at above 190° so that it has none of 
the whisky characteristics. Other type designations for appellant’s product 
such as "light-bodied whisky” (2 F. It. 2080) and “Canadian type whisky” (13 
F. R. 4924) were considered by the administrative agency and rejected after 
hearing (3 F. It. 561,14 F. R. 3536). The lack of any other means of distin¬ 
guishing these whiskies justifies the special form of age statement for the 
labeling of whisky distilled at over 160° proof and stored in reused cooperage. 
A proposal which, if adopted, would have permitted appellant’s whisky to 
omit the cooperage statement was considered at a hearing held in 1949 (14 
F. R. 2949) but was rejected as not being in the interest of the consumer. 

** If the whisky had remained in charred new oak cooperage for more than 
two years, it could be labeled “straight whisky,” but the age statement, 
together with all other required information except the brand name, would 
remain the same. 
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the difference between them. The label on appellant’s whisky, 
if it conformed with the regulation, would read: 

WHISKY 

THIS WHISKY STORED .... YEARS IN REUSED COOPERAGE 

(With the name and address of the distiller, blender, or bottler) 

Therefore, the regulation is reasonably adapted to effectuate 
the statutory policy in distinguishing the two different products 
and preventing consumer deception. 

E. The regulation is not discriminatory 

It is beyond doubt: 

(1) That appellant is treated under the regulations in 
exactly the same manner as other members of its class, i. e., 
other domestic bottlers of whisky distilled at above 160° proof 
and stored in reused cooperage; 

(2) That appellant seeks to avoid stating on the label of its 
product a fact that is true, i. e., that its whisky was stored in 
reused cooperage; 

(3) That appellant’s whisky was distilled and placed in 
such cooperage seven years after the reused cooperage regula¬ 
tion was approved and three years before appellant secured 
the Mealey ruling; and 

(4) That appellant’s whisky is produced by a manufacturing 
process which differentiates it from American type whiskies. 

The gist of appellant’s argument on discrimination is: 

(1) That its product is similar to Canadian whisky which 
may, under the regulations, omit the reused cooperage state¬ 
ment required by the regulation to appear on appellant’s 
whisky; 34 and 

(2) That an admittedly dissimilar whisky, namely corn 
whisky, may omit the reused cooperage statement from its label 
(complaint, paragraphs 24, 25, and 26, J. A. 9). 

For the purposes of the motion to dismiss, these allegations 
are admitted. Since appellant characterizes the treatment 

** Appellant argues (Brief, p. 5) that its product is identical to Canadian 
whisky. The complaint merely states that it is similar (complaint, par. 
26, J. A. 9). Appellant’s brief adds Scotch and Irish whisky to this category 
(Brief, p. 17). 




accorded corn whisky, as compared to the treatment accorded 
to its whisky, as “the most conspicuous example of this dis¬ 
criminatory treatment,” 35 a comparison of the two products 
is in order. The complaint discloses that appellant’s whisky 
was distilled at a proof in excess of 160° from a mash of undis¬ 
closed grain content and is stored in reused cooperage (com¬ 
plaint, par. 7, J. A. 3). Corn whisky, on the other hand, must 
be distilled at not exceeding 160° proof from a fermented mash 
of not less than 80 percent corn grain and may be stored in 
uncharred oak containers or reused oak containers 36 provided 
it is not subjected to treatment with charred wood (27 C. F. R. 
§ 5.21 (b) (1)). Appellant’s whisky is not an American type 
whisky but is similar to Canadian whisky, 37 while corn whisky 
is an American type whisky (27 C. F. R. § 5.21 (b)). From 
the above it will be seen that the only features which appel¬ 
lant’s whisky has in common with com whisky are domestic 
origin and possibly reused cooperage. Under the regulations, 
any possibility of confusing corn whisky with any other type 
of whisky has been eliminated by requiring the labels to bear 
the designation “corn whisky” (27 C. F. R. §§ 5.32, 5.34, and 
5.21 (b) (1)). 

Comparing appellant’s product to Canadian whisky leads 
to similar result. Admittedly, both are light-bodied and stored 
in reused cooperage, but Canadian whisky is defined in the 
regulations as a “distinctive product of Canada, manufactured 
in Canada in compliance with the laws of the Dominion of 
Canada regulating the manufacture of whisky for consumption 
in Canada * * *” (27 C. F. R. § 5.21 (b) (13)), while appel¬ 
lant’s whisky is produced in the United States, presumably in 
compliance with the laws of the United States regulating the 

“ Appellant's brief, p. 17. 

“ From this fact appellant draws the unwarranted conclusion that these 
two methods of storage produce an identical product (appellant’s brief, 
pp. 17, 20). 

™ Complaint, paragraphs S and 26, J. A. 2 and 9. In the affidavit of 
W. J. Lehman, appellant’s vice president (Appendix, p. 62). this whisky 
is characterized as “markedly different” from the traditional American type 
whisky which is “stored in new charred oak cooperage, the char imparting 
a flavor characteristic of American type whiskies.” The affidavit also states 
that because of its higher distillation proof appellant’s product was lighter¬ 
bodied and similar to Canadian whiskies distilled at high proof. 
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manufacture of whisky for consumption in the United States. 
This clearly demonstrates that the products do not belong in 
the same category. 

Irish and Scotch whiskies are defined in the regulations in a 
similar manner (27 C. F. R. § 5.21 (b) (11) and (12)). Under 
the standards for these whiskies, the consumer, in buying 
Scotch, Irish or Canadian whisky, is assured that he will get 
a product which is customarily sold under these designations 
in the country of origin. The type designations—Canadian 
whisky, Scotch whisky, or Irish whisky—required to appear 
upon labels (27 C. F. R. § 5.34)—in themselves prevent any 
possible confusion in the mind of the consumer with American 
type whiskies. A fortiorari, there is no reason for a difference 
in statements of age or manufacturing process to distinguish 
whiskies manufactured in accordance with foreign laws and 
customs from whiskies produced in this country, presumably 
according to its laws and customs. 38 

Although appellant states that its product is at least “equal 
in quality” (complaint, par. 25, J. A. 9), an allegation of equal¬ 
ity or even superiority in quality is not enough in itself to 
support a charge of unlawful discrimination between products 
that differ in manufacturing process or origin. Pacific Box and 
Basket Co. v. White, supra; United States v. Ninety-five Bar¬ 
rels Alleged Apple Cider Vinegar, 265 U. S. 438 (1924); Wil¬ 
liam Jameson & Co. v. Morgenthau, supra. 

The charge of discrimination has been unsuccessfully as¬ 
serted on other occasions in an attempt to defeat these regula¬ 
tions. In William Jameson & Co. v. Morgenthau, supra, a 
three-judge court, which included the late Chief Justice Vinson, 
then an Associate Justice of this Court, had under considera¬ 
tion the requirements of these regulations as they applied to a 
whisky composed of 50 percent Scotch whisky and 50 percent 
w’hisky produced in Northern Ireland, which the plaintiff com¬ 
pany desired to label as Scotch whisky. The court granted the 

"Appellees do not believe that there is any likelihood that appellant’s 
product will be confused with Canadian whisky, since the two products are 
distinguished by their type designation. Cf. Appellant’s brief, p. 19. It 
is significant to note that the appellant does not contend that it is unreason¬ 
able for the regulation to permit the foreign whiskies to omit a reused 
cooperage statement from their labels. 
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government’s motion to dismiss, holding the regulations and 
specifically the standard for Scotch whisky within the frame¬ 
work of the statute to prohibit consumer deception as to iden¬ 
tity, pointing out that the standard was issued after notice and 
hearing and referring to the requirements of British law limit¬ 
ing the application of the term “Scotch whisky” to products 
distilled in Scotland. 

In Speert v. Morgenthau, 73 U. S. App. D. C. 70, 116 F. 2d 
301 (1940). this Court affirmed an order granting the govern¬ 
ment's motion to dismiss a complaint which attacked the ap¬ 
plication of an amended definition of com whisky (prescribed 
at the same time as the reused cooperage statement provision 
(3 F. R. 561)) to plaintiff’s corn whisky produced prior to that 
date. This Court upheld the revised corn whisky standard 
and its application to plaintiff’s product, concluding that the 
regulation, even if retrospective in effect, was a valid exercise 
of the federal police power inherent in the constitutional power 
to regulate interstate and foreign commerce. This reasoning 
applies with even greater force to this case where plaintiff’s 
product was distilled seven years after the issuance of the regu¬ 
lation. 

These considerations amply support the finding of the court 
below that the regulation “was appropriately applied to plain¬ 
tiff’s [appellant’s] product and was not discriminatory in its 
origin and in its application.” 

IV. Neither the Mealey nor the Avis rulings could alter the 

regulations 

In substance, the complaint alleges that appellant produced 
the whisky in question during the year 1945 and that in 1948, 
in advance of marketing its whisky, sought the views of the 
Alcohol Tax Unit as to the applicability of the regulation to 
its product, i. e., whether its product could claim age without 
the qualification “stored in reused cooperage.” On November 
23,1948, the Mealey ruling w*as made. This ruling refused to 
permit appellant to state age, unqualified, for its product if 
bottled as “whisky” unblended though it did permit such an 
age claim on blended whisky composed in part of appellant’s 
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product. Deputy Commissioner Healey’s letter expressly 
stated: 30 

However, the Bureau believes that consumer deception 
would result if this product were bottled “whiskey,” 
unblended, or if it were labeled or advertised in such 
a way as to indicate that it was a foreign type, or simi¬ 
lar to a foreign type (such as “Canadian”). 

Embassy Club is bottled as “whisky.” If it were “blended” 
whisky, such fact would appear on the Embassy Club label 
(27 C. F. R. §5.34). In addition, appellant's product con¬ 
tains less than 20 percent by volume of 100° proof “straight 
whiskies” (Exhibit B, appendix, p. 49). A “blended whisky” 
must contain at least 20 percent by volume of 100° proof 
straight whisky (27 C. F. R. § 5.21 (b) (7)). Thus, even the 
Healey ruling states that consumer deception would result if 
appellant used its product in the manner it now seeks. 

Following many conferences with appellant, Deputy Com¬ 
missioner Avis, on September 19, 1952, informed appellant: 40 

The provisions of the last unnumbered paragraph of 
Section 39a of Regulations No. 5 require such whisky 
produced in the United States and stored in this man¬ 
ner to be labeled with the reused cooperage statement. 

As to the propriety of the Healey ruling rescinding the earlier 
Avis ruling, reference is made to Gibson Wine Co ., Inc. v. 
Snyder, supra, where the Deputy Commissioner, on Harch 25, 
1941, ruled that wine made from a variety of blackberries 
known as boysenberries would not be entitled to the designa¬ 
tion “Blackberry Wine.” On February 18, 1949, the Deputy 
Commissioner reversed his original ruling and ruled that wine 
made from these berries might be labeled “Blackberry Wine.” 
On November 30,1949, the Deputy Commissioner reversed his 
second ruling and reverted to his original ruling, prohibiting 
wine made from boysenberries from using the designation 
“Blackberry Wine.” The court held that such an interpreta¬ 
tion was merely an interpretative ruling, “* * * not subject 

* Exhibit A, appendix, p. 46. 

40 Exhibit J, appendix, p. 61. 
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to the requirements of approval by the Secretary, of a hearing 
prior to promulgation, or of the rule-making procedure of the 
Administrative Procedure Act.’’ 41 [Emphasis added.] 

In Walker-Hill Co. v. United States, 162 F. 2d 259 (C. A. 7, 
1947), the question before the court was whether the plaintiff 
was entitled to recovery of taxes on distilled spirits used in the 
manufacture of eggnog where Alcohol Tax Unit at first in¬ 
formed plaintiff that eggnog manufactured by it was not a 
beverage, but a food product, and later asserted that eggnog 
was a beverage. In denying plaintiff’s claim for recovery of 
taxes, the Court of Appeals stated: 

The rule that an administrative determination such as 
that appearing in the Unit’s letter, does not constitute 
an estoppel against the government, is a well settled 
one. Utah Power & Light Co. v. United States, 243 
U. S. 389, 37 S. Ct. 387, 61 L. Ed. 791; United States v. 
City & County of San Francisco, 310 U. S. 16, 60 S. Ct. 
749, 94 L. Ed. 1050. 

See also Middlesboro Liquor & Wine Co. v. Berkshire, 133 F. 
2d 39, U. S. App. D. C. (1942); United States v. Jones, 176 F. 
2d 278,281,282 (C. A. 9,1949). 

From these cases it seems clear that both the government 
and the plaintiff are bound by the regulation regardless of any 
prior expression of views as to its meaning, and that the pres¬ 
ent administrators of the statute may not be estopped, by a 
prior ruling, from enforcing the regulation. 

V. The certificates of label approval have not been revoked 

As appellant obtained certificates of label approval 42 for 
Embassy Club whisky subsequent to the Mealey ruling and 
prior to the Avis ruling, it argues that the certificates of label 
approval were licenses which could not be revoked without a 
full due process hearing. The fallacy of this argument is im¬ 
mediately apparent when it is understood that there has been 
no revocation of the certificates of label approval. Plaintiff 
is still free to bottle whisky for sale under the Embassy Club 

41 90 U. S. App. D. C. 135,138. 

c Pursuant to section 5.50 (a) of the regulations. 
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label, provided, of course, that it uses whisky aged and manu¬ 
factured in such a manner as to conform to the statements on 
the label. By the same token, appellant can still bottle its 
whisky, provided it is properly labeled. 

In other words, the whisky contained in the bottle must 
comply with the label thereon and the label may be used only 
to the extent the whisky does comply. Thus, appellant’s 
certificates of label approval state (Exhibits C and E, 
appendix, pp. 50, 55): 

This certificate shall not operate to relieve any per¬ 
son from liability for any violation of the Federal Alco¬ 
hol Administration Act or regulations issued thereunder, 
and shall cover the identified products and authorize 
their * * # introduction in commerce, only if * * * 
the contents of such containers conform to the state¬ 
ments and representations made thereon. 

In addition, the regulations, ib., as a prerequisite to the 
issuance of a certificate of label approval, require an applicant 
to file a certified application on which it is provided (Exhibits 
B and D, appendix, pp. 47, 52): 

The applicant agrees, by acceptance of the Certificate 
of Label Approval applied for herein, that issuance 
thereof shall not operate to relieve him from liability 
for any violation of the Federal Alcohol Administra¬ 
tion Act, or regulations issued thereunder, resulting 
from the failure of the packaging, marking, branding, 
and labeling and size and fill of the containers bearing 
these labels to comply with such act and regulations, or 
for failure of the contents of the containers to con¬ 
form to the statements and representations appearing 
thereon. 

Appellant filed applications for certificates of label approval 
for its Embassy Club whisky on April 27, 1949, and July 26, 
1949 (Exhibits B and D, appendix, pp. 47, 52). Certificates 
of label approval were granted on May 3, 1949, and August 1, 
1949 (Exhibits C and E, appendix, pp. 50, 55). 

As seen above, the contents of Embassy Club whisky are 
stored in reused cooperage. Thus, while the label is a valid 
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label, it may not be used on bottles containing whiskies stored 
in reused cooperage. 43 At best, the certificates of label approval 
are licenses only to the extent that the whisky conforms to 
the label. Therefore, the reason that appellant cannot prop¬ 
erly market its product under its label is not because its 
certificates of label approval have been revoked, but because 
its product does not conform to the statements on its Embassy 
Club label. 

In Speert v. Morgenthau, supra, plaintiff obtained a certifi¬ 
cate of label approval for its product. Thereafter, the stand¬ 
ards of identity for its product were amended so as to exclude 
plaintiffs product from the new standard of identity. This 
Court, in affirming the dismissal of the complaint, held that the 
form of the labels which had been approved by the Administra¬ 
tor were valid only for use in respect to whiskies which met 
the requirements of applicable standards. It was held that the 
applicable standards were those in effect at the time of the 
introduction of distilled spirits into interstate or foreign com¬ 
merce. The Court held the amended regulations, under which 
plaintiff’s whisky was excluded, were applicable and that the 
prior certificate of label approval no longer authorized the use 
of the labels on that whisky. Judge Stephens, speaking for a 
unanimous court, stated that the regulations operate only at 
the time of introduction of such spirits into commerce (73 
App. D. C. at 73): 

Since the act and regulations operated upon, and at 
the time of, the introduction of distilled spirits into 
interstate or foreign commerce, there is no basis for 
complaint against the operation of the amended regu¬ 
lations of February 28, 193S, as retrospective. They 
apply prospectively to the only act to wffiich they can 
apply, to wit, the introduction into commerce of the 
wffiisky bottled and labeled by the applicant on Septem¬ 
ber 27, 1939 * * *” 


43 Appellant’s argument as to monetary loss for being unable to use this 
label is without merit as its investment in this label will not be lost if 
appellant bottles whisky on which it can affix its valid Embassy Club 
labels. 



In Gibson Wine Co. v. Snyder, supra, the plaintiff claimed 
that the reversal of rulings concerned the labeling of “Black¬ 
berry Wine” made from boysenberries deprived it of the use 
of certain labels. The Court affirmed the lower court’s judg¬ 
ment for the defendants, thus disposing in that case of the very 
contention made herein. 

From the above, it seems perfectly clear that the Avis ruling 
did not deprive appellant of a license. 

CONCLUSION 

The facts necessary to a determination of the issues herein 
are alleged in the complaint; namely, that the product in ques¬ 
tion was whisky produced at a proof in excess of 160° and 
stored in barrels which had lost their char by prior use. The 
reused cooperage regulation was adopted after adequate notice, 
and appellant’s whisky comes within the intended and literal 
language of the regulation. As it is within the scope of the 
Act and necessary to prevent consumer deception or misleading 
statements as to age or manufacturing process, the regulation 
and Avis’s construction thereof are valid. 

Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
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Frank H. Strickler, 
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EXHIBIT A 
Treasury Department 

Washington, November 23, 1948. 
Mr. Walter B. Brownback, 

Publicker Industries, Inc., 

1429 Walnut Street, Philadelphia 2, Pa. 

Dear Mr. Brownback: Reference is hereby made to your 
request for a determination by the Bureau as to whether 
whisky distilled in the United States in excess of 160° proof 
and aged in oak containers that have lost their char by prior 
use may state such age in the manner prescribed by Section 
39 (a) (1) of Regulations 5 Relating to Labeling and Adver¬ 
tising of Distilled Spirits. 

We have reviewed this problem extensively with particular 
emphasis on the historical background against which the pres¬ 
ent provisions of Section 39 (a) and Article I (j) were 
promulgated. 

In view of the circumstances surrounding the promulgation 
of these sections of the present regulation and the history of 
the previous regulations governing the definitions of age and 
the cooperage requirements we do not believe that it would be 
necessary or proper to rule that the last unnumbered paragraph 
of Section 39 (a) of the regulations prohibits whisky distilled 
at over 160° proof and used as “other whisky” in blends to state 
age for the period of storage in oak containers that have lost 
their char by prior use. 

However, the Bureau believes that consumer deception 
would result if this product w^ere bottled as “whisky,” un¬ 
blended, or if it were labeled or advertised in such a way as 
to indicate that it was a foreign type, or similar to a foreign 
type (such as “Canadian”). 

The Bureau, therefore, will permit age claims on this product 
only if used as “other whisky” in blended whisky, with the 
appropriate statement of age therefor. 

Very truly yours, 

(S) Carroll E. Mealey, 

Carroll E. Mealey, 
Deputy Commissioner. 

mfa. 
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EXHIBIT B 


wsmr ditaittvtvt 


APPLICATION FOR CERTIFICATE OF LABEL APPROVAL UNDER 
THE FEDERAL ALCOHOL ADMINISTRATION ACT 


Bo oty Cokxbbioner op Inixunal Revenue, 
Alcohol Tax Unit. 


Watkinffton, D. C. 
Th* undersigned_ 


eetmmnL mmzrtn cawiiTMt 


-jwsizjgjaat _ 


holder of baaic permit or permits-I=U9- , 

under the Federal Alcohol Administration Act, whoee address, to which the certificate applied for ia to be mailed, 

ip:_ lia» fclmt PMlaJAlahla 2. _Q Importer • 

O Transferee m bond * 

hereby makes application for a Certificate of Label Approval for (check one): 

O distilled spirits imported in bottles S domestically bottled distilled spirits 

□ imported wine (in original containers) □ wine domestically bottled or packed 

□ imported malt beverages (in original containers) □ malt beverages domestically bottled or packed 

to be introduced in commerce in container* bearing the labels affixed to the reverse hereof, and identified as 
follows: 

Brand name_ vmtncav _ 

Class and type_Hn£jMd)g£_ 


No written, printed, or other matter will appear on soch containers elsewhere than on the labels, except as 
follows (include net contents if marked on containers): 

_ftoMbltomr wnw —t tttH_ 


The distilled spirits, wine, or malt beverage* specified in the foregoing (other than distilled spirits, wine, or 
malt beverages to be withdrawn from customs custody in the original containers in which imported), aril] be 
bottled or packed, under these labels, at the following premises: 




AM MM tear) M 

The applicant a g re e s, by acceptance of the Certificate of Label Approval applied for herein, that i ss u a nc e 
thereof shall not operate to relieve him from liability for any violation of the Federal Alcohol Adminis t ra t ion 
Act, or regulations issued thereunder, resulting from the failure of the packaging, marking, branding, and 
labeling and size and fill of the container* bearing these labels to comply with such Act and regulations, or for 
failure of the contents of the container* to conform to the statements and representations appearing thereon. 


The applicant hereby certifies that this application and all statements therein, and all data, written 
affidavits, evidence, or other docum ent ysubmitted in support thereof, are true and correct. 

yj/vf cownmmu. Barman ooraino 

.-stewngy - 


.VILA, CVIOCDCC, 
* 2 ? 


nm-nocnoxs 


Oh espy of this application. property warnted. most h (M with the Dqstgr Cnwimlartoner of Internal Beseaua, Alcohol Tax 
Celt. Washington. D. C, csssring each sst of labels for which C ai tl fl ca t a of Label Approval is desired. 

This applica t ion eeset be executed sad filed by the person, firm, or corporation who still actually bcKtle or peek the distilled 
splillj, wins, or malt bseeiagae, except that la tha case of dtstOled spirits, wtaa. and malt bssarsgaa la easterns cu s to dy (whether 
er set la the eetetaal containers in which imparled), the appUcatloa meat ha exe c u ted and filed by the Istpetter thereof, er, if ha 
esaaet be procured, by hie tymaeferae la bead. 

Tha mm of tha applicant mart ha shows la this application exactly aa It appeals la hie baaie permit, including trade oamea. 

If say. 

rata gtoa. er otherwUe firmly attack to the ist e t ee hereof eae art ef labels Identical with these for which approsal la des ir ed, 
tad file with the appUcatloa eae adilitlreel art of label, Idwdical wtth the set attached hereto sad. If sms then one beetling pleas 
le taxed abors. ee e iVtifln ee l set of labels for each such additio n a l plant. By a ~eet ef l i b els* la-meant all bread, atrip. each. -Ore. 
ermaeat, 1 * er ether back lahela to appear on any IndMdunl container. 

Rate oppoelte each label whether It appears oa the freed or the back of the costal her. 

(A) la the case ef all rectified products, a copy ef the appeased formula ea Farm XT B Supplemental, e he w l ag the dale 
ap pw sid. atuet accompany this application. 

(B) la the case ef formula wine, a espy ef tbs appeased formula oa Perm S#S Supplemental, showing the dale appeased, mart 
aaeempany this application except that persons packaging formula urine not made by them may either indicate on the lus ui ee ef 
the application the name aad ml drees of the winemaker, the number of the formula and the date appeased or submit n copy ef the 
appeased formula 

Where sets of labels differ from each ether only by re aeon of (1) e change In the proportionate alia of the labels, (2) a statement 
ef different net con tents, (3) a change in the statement! appearing oa the “Gossrnment label,* if any, aeed aa a part ef sack seta, 
(4) a change la the name aad add n aa of the person responsible for the importation, (S) a change in the siatags dale for arias. (S) 
a statement of a different age, or (7) a statement of a different proof far whiskey, brsady/rsm. er gin, i tom a rt l oll y bo tt led, a Car- 
UficaU of T e kel Apprwsal need be proc ur ed cosering only mar of each arte ef labels. 

. . . . . n a m i lesaat 


BEST COPY AVAILABLE 

from the original bound volume 
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LABELS MUST BE AFFIXED BELOW 


90.4 Proof 

EMBASSY CLUB. 

FINE WHISKY 


Distilled from carefully selected groins 
to achieve superior quality and flavor. 


This Whisky is 4 Years Old 
FULLY MATURED 

BOTTLED UNDCt THE BGID SUfEBVtSlOH Of THE DtSIUlEB 


Distilled, Blended and Bottled by 

CONTINENtAL DISTILLING CORPORATION 

rHlAMUMA, PINNSYLVAMA 

D b Mb rts il I* New York by Confine mai Dieffkt g Sole* Co, N.Y. C, K Y. 
Sue 



BEST COPY AVAILABLE 

from the original bound volume 
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ruan g7 

THIAM'IO I.M 1 \MI%IIlNT 
i»mN*h ItttrAM AkMht 
IH»» 


KoriniiU No. 


FORMULA AND PROCESS FOR RECTIFIED PRODUCTS 

Name of rect.Her CCNTWEKTAL DESTILLUfC OOKPOMTBN J>lan, No. 45_ 

Located at **• Corner Water and Jackson streets* Philadelphia 48* h. 


N. C. Comer Water 


Name of product 


Whisky 


Proof of finished product 


ecP - ioo° 


FORM U. A 
(Inirrtwnlo 


Time required to complete process 


l‘KOCk>S 1 


Whiskies - included in which there ere Ftara Art into a processing tank. Dis- 
Less that 20g by volaae of I tilled eater nay or my net he added to. 
IflCP proof Whiskeys adjust the prof to 100° after which any 

or all of Syrup md/or Sherry BUnkr 


Not to exceed by velane - Syrup, 
Sherry Blended* fruit Blander* 
Glycerin* Canoe!* Wine. 

Sherry Blender on^or fruit Blender 
(eoVor Nine. 

(Wet to exceed 20& alcohol ty volume. 

( 


■and/or Fruit Blender ani/er Qycnio 
and/or Carmel em^or Nine my fee added 
In any quantity as desired not to enceed 
2 of the final wire. After ddeb 
distilled water my fee added to adjust tta 
prof from 80? • 100?. the mixture my 
be allowed to nefeiN fey rmetnlng an the 
gwcemdng tank or am he deem off Infer 
pr pcovrtn c receptacles for a period net 
to exceed zo days. After which edlmh- 
owt my he mde fey the eWt.im of 

ester or Ugi proof Wddy or 
whiskies to maintain a prof of 80? - 
MtP. After Aiefc with or without 


he dram off Mho pirteflpg* gauged end 
tam e i d or filtered to a hettllag talk* 
gaged and tasgmid end released to a 
bottled filler. 


April 11* 198? 




Process approved, product jo osnts per proof gallon. 

•object to tax of.. ....- 

,rvt mint be labeled in accordance with regulation* issued under Federal Alcohol Admin¬ 
istration Act 

m. _J5S^?_- r'Xwf.U. 

' ittpt tm fwyw Mf . 

m-mm 


BEST COPY AVAILABLE 

from the original bound volume 



50 


EXHIBIT C 


munr °o%ni>T 



CERTIFICATE OF LABEL APPROVAL UNDER THE 
FEDERAL ALCOHOL ADMINISTRATION ACT 


Css stlnotal t&atllllag Corporation 

I.L Corner Water A Jackson Stroet# 

ghlladolphla 48, P waglTMl* 

Pursuant to your application dated . -April . this 

Certificate of Label Approval is hereby issued. subject to the condition and qualification!. if any, atated on the 
m aw hereof, to cover product* the container* of which bear a act of label* I d en tical with the aot affixed to the 
revere* hereof, id ea til te d a*— 

Brand name_■£••£ ££_ 

Claia and type-- . 

and. in addition, to cover product* the container* of which bear *et* of label* which differ from the act affixed to 
the rrverae hereof by reaaon of (1) a chance in the proportionate aize of the labels, (2) a statement of different 
net contents, (3) a change in the statement* appearing on the "Government label.** if any. naod as a part of such 
acts, (4) a change in the name and address of the person responsible for the importation. (5) a change in the 
vistas* date for wine, (6) a statement of a different age. or (7) a statement of a different proof for whisker, 
brandy, rum, or gin, domestically bottled. 

This certificate shall not operate to relieve any person from liability for any violation of the Federal Alcohol 
Administration Act or regulations issued thereunder, and shall cover the identified product* and authorise their 
removal from the plant where bottled or packed, or from customs custody, for introduction in «»»»*»* *■ only 
if the packaging, marking, branding, and labeling and size and fill of the containers of such products comply with 
such act and regulations, and only if the contents of such containers conform to the statement* and representations 
made thereon. 
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a statement of net contents must be blown 

OR BRANOEO INTO BOTTLE OR CONTAINER. 


HUS CERTIFICATE AUTHORIZES THE BOTTLING OF PRODUCTS MADE IN ACCQRDANCB *1TH 
FOBMULA J?_?._APPROVED 


90.4 Proof 

EMBASSY CLUB. 

FINE WHISKY 


DWfctled from carefully wl«ct«d grain* 
*o ochiava superior quality and flavor. 


This Whisky is 4 Y«*rs Old 
FULLY MATURED 

•OTTUD UNOtt TMK BGO JUKtVUIOM Of TW OQTUtt 


Distilled, Bland ad and Bottled by 

CONTINENTAL DISTILLING CORPORATION 

SMLAOafMA. KtetiYlVAMU 

MsftsM fc Mee Ye* by CartbaM Ou-fc* Mm C*. N.T.C. N. T. 


Cu* 
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EXHIBIT D 


r—mm IUt 

APPLICATION FOR CERTIFICATE OF LABEL APPROVAL UNDER 
THE FEDERAL ALCOHOL ADMINISTRATION ACT 

DOTTY CoVVlv.l«l\Lk OK Intkkvw. Rjalmu _ , 

Alcohol Tax Unit. ^ JvXr ~P» - 

h'o»aii«j/i>«. if. r. 

The undenugm.-'t_C«ntlMHt*l Dtattlllflr C«y«rmU«» . - 

holder of basic pvrmit or permit* . ... , 3^19 —-- - ■ ■— - » 

under the Federal Alcohol Avlminixtrxtion Act. « hos»- :ulilrcii. to which the certificate applied f»i w »«• l< mailed. 

“= • -.^9 “ StncU.aU-.lsMa 2* N-ItuS.-□ ^ ^ , 

hereby makes application for a Certificate of Label Approval for (cheek one) : 

□ distilled spirits imported in bottles g domestically bottled distilled spirits 

0 imported wine (in original containers) 0 wine domestically bottled or packed 

0 imported malt beverages (in original containers) 0 malt beverages domestically bottled or packed 

to be introduced in commerce in containers bearing the labels al&xed to the reverse hereof, and identified »» 
follows: 

Brand name. BfMSST CUB --.............—..... ..._ 

Class and t> po__tlrla^r ... - — --.—- 

No written, prniiid. or other matter w ill appear on such containers elsewhere than on the labels, except as 
follows (include net lotilCAU if mniked on containers): 

___rp|hlUtC7 re u se slans. and Mt aantaits___ 


The dixtilled spii it. o me. or malt I leverages specified in the foregoing (other than distilled spirits, wine, or 
matt beverages to lie «itli.liauu from customs custody in the original containers in which imported), will be 
bottled or iMckvsI. under lli< w kile'ls. at the following premises: 

I. Z. Corner Water and Jacfcaeo Street*. Fklladklphla A2,_ Tw m OTliMdS 

IH NstMsti tkdy) (M—l 


• Mmh hvSiWrt 


«CM»» 


The applicant agr.s .. I>y acceptance of the Certificate of Label Approval applied for herein, that issuance 
thereof shall not operate to ri liece lum from liability for any violation of the Federal Alcohol Administration 
Act. or regulations ivuud ihereunder, resulting from the failure of the packaging, marking, branding, and 
labeling and size and fill of the containers bearing these labels to comply with such Act and regulations, or for 
failure: of the contents of the containers to conform to the statements and representations appearing thereon. 

The applicant hereby certifies that this application and all statements therein, and all data, written state¬ 
ments. affidavits, evidence, or other documents submitted in support thereof, are true and correct. 

COTHDTU, SXSmLDB CfZPCBAZXOi 


iff wmm fiTftir 


INSTRUCTIONS 

<W mpv of this applies!.n*. properly executed. must bo filed with the Deputy Commissioner of Internal Rww x. Alcohol Tu 
Im, WMhutjftmt. l>. C. tvh set of label* for which Certificate of Ubtl Approval is d—irod. 

Thu* application must U- executed and filed by the person. firm, or corporation who will actually bottU or pock tho distilled 
spirits, win*. «*r mult hrv. riiirra, vwrpt that in tho caw of diotillod ipinta. win#, and malt W wii f i In custom# custody (whsthor 
•w mt in the* wicimI . m whwh imported), the application must be executed aad hied by the Importer thereof, or. if ho 

cannot be procured. b> h»* transferee in bund. 

The name of the applicant must be shwwn in th— application exactly os U appear* la bio basic permit. Including trade saws*. 
»f any, 

ItMn due. or whrmw hrmlv nttarh to the rrr#m# hereof one set of labels identical with theee for which approval Is dmiro< 

ar«) Mr mth the app'* .♦«.me addition#! net of label* identical with the set attached hereto and, it more than one bottling plant 

I* luted above, an wbMiwfial *et «*f UU I* for each such additional plant. By a “set of labels'* la cneeat all brand, strip, neck. “Cv«. 
eminent." or other Ixuk label* to appear on any individual container. 

State opposite each label whether it appears on the front or the back of tho container. 

4 A • In ihv ,.f .»;t rrrtifH-l iindinK a copy of the approved formula on Farm 27 8 Supplemental, showing the daw 

.•rirf" ( i'l, !••••'( i«> i-MW|Miiy tin* appli* 

|Rl In »»n rmr ..f formula wme. a «••(.' •’( th» approved formula on Form CM Supplemental, showing the date approved. meal 
ar*.#ti|N*ny this application except that pervma poaknging formula wine not made by them may either indicate •**» the vtvvmr J 
the applMralosn thr imiik and address of the winemaker, the number uf the formula and the data approved or submit a ropy of the 
apprmed formula. 

Where set* I»(m U diifer from each ether only by reav*n of (l)a chance in the proportionate site of the labels. (2) a statement 
of different *n i i««li nt\ ( I) a chance in the statements aweunne «m the "Government label.” if any. oeed aa a part of such set*. 
(4) a change m tie* iune iwl address nf the perwm rewp».n*»ble f*»r the importation. (S> a change in the vintage date far wine, (d) 
a statement of a different age. or (7) a statement of a different prwf f<*r whiskey, bread), nun. of gin. domestically bottled, a C'en 
tificsto of Label Approval need be procured covering only one of such sets of labels. 




• • 


lone 
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LABELS MUST BE AFFIXED BELOW 


90.4 PROOF 



DISTILLED FROM CAREFULLY SELECTED CRAINS 
TO ACHIEVE SUPERIOR QUALITY 
AND RARE FLAVOR 

THIS WHISKY IS 4 YEARS OLD 



OISTILLEO. BLENOEO ANO BOTUEO 8Y 
CONTINENTAL DISTILLING CORPORATION 

P W I L A O E L P W I A. PENNSYLVANIA. 


I BEST COPY AVAILABLE 

from the original bound volume 
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% it li imwlwiwuai 
USURY UlSrARTMKMT 


Formula No.. 


20 


FORMULA AND PROCESS FOR RECTIFIED PRODUCTS 


Name of rectifier .. «*TUCTtAL D5STCW4HC OOTOtfl* PUat No. M 
I_ >H «t. **• Corner Water 

iHewlar) 

Name of p duet_ 


Jackson Streets* Philadelphia 48* Mu_ 

(U|> (Male) 


Proof of ftniihod product . 


8OP-30OO 


(On* —d (|>f tob>li><ea UM> 


Time required to complete process . 


TKOCKSS' 


FORMULA 

topald VblMdss art dup* pm—* to 
• Incl ud e d in i fi ic h there are Fbn #122 into a processing tank* Das- 
lest ttm 20| tgr vdat of tilled Motor av or my nt he added te 
XOCP proof Strait* Mttdkey^ adjust the proof to 1X»P after which < 

or all of Syrup n^cr Sherry 1 

Fruit 
vine* 


■lender odO/of Wait Blender 

'ewVor Vine. 

tllct te exceed 2& alcohol ty voluoe. 


anO/ar Fruit BknAtr eoi/ar Qynrio 
and/or Car—1 mt/ae Mine nay he aA 


Sn any punlity as derived not to 

2& of the final votae. 
distilled water nor he added to adjust tt 

te nTlowert to nsture by wining in the 

processing tank or aay te tee off into 

pro c e ss i n g receptacles far a period not 

to encecd 20 days* After which adjust* 
amt tmy te made by the addition of 
distilled water or hl#> proof Vddy cr 
Vriddes to iwintohi • proof of «P • 

After 1 



Ptocsm approved.product 30 oents per proof gallon. 

subject to tax of__ ____ 

and must be labeled in accordance with regulations issued under Federal Alcohol Admin¬ 
istration Act 


Ikts 


APR 


t . _ t. 
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EXHIBIT E 


BRnMftKMMBSlMA 

umMMi 


CERTIFICATE OF LABEL APPROVAL UNDER THE 
FEDERAL ALCOHOL ADMINISTRATION ACT 


Conti Dental Dlatilllns Corporation 

B.8. Comer Water * Jackson gtgctt 
Killadelphia AS, Pcaruy lvsmlA 

Parmant to yonr application dated_ 


July 26. 1949 


.this 


Certificate of Label Approval to hereby issued. subject to the ooodiUons and qualifications, if any, sutad oc the 
reverse hereof. to cover products the containers of which beer a set of labels identical with the set affixed to the 
nccne hereof, identified i 


Brand name. 


Gasa and type. 


Embassy Club _ 

Whlah ey 


and, to addi t ion, to cover product! the containers of which beer acts of Labels which differ front the eet affixed to 
dm reoetM hereof by reason of (1) echaaev in the proportionate sise of the label*. <2) a statement of different 
aateontent(, (S) achance in thestatmsent* appeerincon the **Covenui>eot label." if any. need as • part of each 
, «) a chance in the name and addieee of the person responsible for the importation, <S) a chance in the 
»date for wine, (<) a statement of n different ace, or (7) a statement of a different proof for whiskey, 
■a, or da. domestically bottled. 


Thto certificate shall net operate to relieve any person from liability for any violation of the Federal Alcohol 
AdlstltotrarVn Act or recutotiooa issued thereunder, and shell cover the identified products and authorise their 
moral trim the plant where bottled or packed, or from customs custody, for introduction in commerce, only 
If the ptekagfaff. narfctofc branding, nnd Ubelinc end «!*• and fill of the container* of such products comply srtth 
Such net aud reculstisna, and only if the contents of such containers conform to the stalemsnls end rvprveeiititiona 



BEST COPY AVAILABLE 

from the original bound volume 
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A STATEMENT Of NET CONTENTS MUST «E BLOWN 
ON BIUNOEO INTO BOTTIE OR CONTAIMER 

THIS CIRTIPICATE AUTHORIZES THE BOTTLINC Cl PRODUCTS MADE IN ACCORDANCE WITH 
fORMUU__APPROVED - -- 


90 4 PROOF 



DISTIUEO fROM CAREFULLY SELECTED CRAINS 
TO ACHIEVE SUPERIOR QUALITY 
AND RARE FLAVOR 

THIS WHISKY IS 4 YEARS OLD 


*</ 


Mo 


*rl° 


o 

ON 



OltTILLfO. IklNOlO ANO lOTTKO *Y 

CONTINENTAL distilling CORPORATION 
ImiiOlllMi*, MNNtVkVANIA 
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EXHIBIT F 

Publicker Industries Inc. 

EXECUTIVE OFFICES 

1429 Walnut Street, Philadelphia 2, Pa. 

March 13, 1952. 

Deputy Commissioner, 

Alcohol and Tobacco Tax Unit, 

Bureau of Internal Revenue, Washington 25, D. C . 

Dear Sir: We understand that you have under possible re¬ 
view the Bureau Ruling dated November 23, 1948, to this 
Company on the use of whisky distilled in excess of 160 proof. 

In reliance upon this Bureau Ruling, this Company, through 
several of its subsidiaries, is now and has for the past several 
years been bottling, marketing and selling whisky covered by 
this Ruling. 

In our judgment this Ruling was and is a sound one. In 
reliance on this Ruling, the Company over the past several 
years has made and invested substantial expenditures of funds 
and effort to bottle, market and sell the whisky involved. Ac¬ 
cordingly, we respectfully request as a matter of legal right, as 
well as a matter of equity and fairness, that no change be made 
in this Ruling adverse to our interests without first advising us 
of any contemplated changes and giving us a full hearing 
thereon. 

Very truly yours, 

Publicker Industries Inc., 
W. R. Brownback. 

EXHIBIT G 

Continental Distilling Corporation 

1429 Walnut Street, Philadelphia 2, Pa. 

April 8 , 1952. 

Deputy Commissioner, 

Alcohol and Tobacco Tax Unit, 

Bureau of Internal Revenue, Washington 25, D. C. 

Dear Sir: We have received oral instructions from your of¬ 
fice that on April 7, 1952, we must cease blending, bottling, 
and shipping our Embassy Club Whisky. 


5S 


The Alcohol Tax Unit approved the label for this whisky on 
August 1, 1949, by the issuance of a Certificate of Label Ap¬ 
proval. This Certificate of Label Approval was obviously is¬ 
sued pursuant to the Bureau of Internal Revenue ruling dated 
November 23, 1948, to our parent company, Publicker Indus¬ 
tries, Inc. 

Before the Certificate of Label Approval was issued, the ap¬ 
plication for it was shown to, and fully discussed with, the 
Office of the Deputy Commissioner of the Alcohol Tax Unit. 

In reliance on the label approval by the Deputy Com¬ 
missioner of the Alcohol Tax Unit for the Embassy Club 
Whisky, the Continental Distilling Corporation, during the 
nearly three years in which the label has been approved, has 
expended substantial sums of money to blend, bottle, and label 
the whisky. It also expended substantial funds to advertise, 
market and sell this whisky. The merchandising and pro¬ 
motion of this whisky for which the Corporation made such 
expenditures has created a substantial market for it. 

Under the relevant statutes and case law, we have been ad¬ 
vised that we have a legal right to a full hearing on whether or 
not this Certificate of Label Approval should be amended or 
revoked. We also feel that as a matter of equity and fairness, 
we are entitled to such a hearing. 

In a letter of March 13, 1952, by our parent company it ad¬ 
vised you of its position with respect to its legal right to a 
hearing in the event of any change in the Bureau ruling dated 
November 23,1948, which might adversely affect the status and 
interests of our parent company. This request is reaffirmed 
with specific reference to the contemplated change in the Cer¬ 
tificate of Label Approval for our Embassy Club Whisky. We, 
therefore, respectfully request that: 

1. You give us written notice of, and a full hearing on, any 
change in the Certificate of Label Approval, granted for our 
Embassy Club Whisky on August 1,1949; and 

2. You postpone the effective date of the oral order to cease 
blending, bottling and shipping our Embassy Club Whisky un¬ 
til such time as you have given us written notice of, and a full 
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hearing on, any proposed change in the Certificate of Label 
Approval for our Embassy Club Whisky. 

Very truly yours, 

Continental Distilling Corporation, 
W. R. Brownback. 

EXHIBIT H 


April 9, 1952. 

Dear Mr. Dunlap: The Bureau ruling dated November 23, 
1948, to this company on the use of whisky distilled in excess 
of 160 proof is, we understand, under possible review by your 
office. 

We have been advised that we are legally entitled to written 
notice of any contemplated changes in this ruling adverse to 
us and to a full hearing on any such contemplated changes. 

We, therefore, respectfully request that such notice and 
hearing if any changes adverse to our interests are contemplated 
to be made in the November 23, 1948, ruling. 

In the nearly three and one-half years since this ruling was 
issued, this company, through its. subsidiaries, in reliance on 
the ruling made and invested substantial funds to bottle, mar¬ 
ket, and sell the whisky involved. As a matter of equity and 
fairness, as well as a matter of legal right, no changes should 
be made in this Bureau ruling adverse to our interests, without 
first giving us written notice of, and a full hearing on, any con¬ 
templated changes. 

We asserted our legal right to such written notice and a hear¬ 
ing in our letter of March 13,1952, to the Deputy Commissioner 
of the Alcohol and Tobacco Tax Unit, and in the letter of 
April 3, 1952, from our sibsidiary Continental Distilling Cor¬ 
poration to the Deputy Commissioner. Copies of these letters 
are enclosed. 

We would appreciate hearing from you whether or not it is 
contemplated that any changes will be made in the November 
23, 1948, ruling issued to this company, and if such changes 
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are contemplated adverse to our interests, whether we will re¬ 
ceive written notice of them and a full hearing on them. 

Very truly yours, 

Publicker Industries Inc., 
By W. R. Brownback. 

Mr. John B. Dunlap, 

Commissioner of Internal Revenue, 

Washington 25, D. C. 

EXHIBIT I 

U. S. Treasury Department 

Washington 25, April 16, 1952. 
Address reply to Commissioner of Internal Revenue and refer 

to AT:BP:JLH. 

Mr. W. R. Brownback, 

Publicker Industries, Inc., 

1429 Walnut Street, Philadelphia 2, Pa. 

Dear Mr. Brownback: Reference is made to your letter of 
April 9, 1952, to Commissioner Dunlap, in which you mention 
your understanding that Bureau ruling of November 23, 1948. 
issued to Publicker Industries, Inc., with respect to age claims 
on whisky distilled in excess of 160° proof and stored in reused 
cooperage is under possible review by the Bureau. You ex¬ 
press the view that you are entitled to a written notice and 
opportunity for hearing if any change is made in this ruling, 
and specifically request such a notice and opportunity for hear¬ 
ing in this event. 

The former Deputy Commissioner’s letter of November 23, 
1948, to Publicker Industries, Inc., will be reviewed by the 
Bureau but it seems unlikely that this question will be reached 
for a number of weeks. In the event that any action is con¬ 
templated in this matter which would operate adversely to 
your company’s interest an opportunity will be afforded for 
the expression of its views. 

Very truly yours, 

(S) Dwight E. Avis, 
Dwight E. Avis, 
Deputy Commissioner. 


vk. 
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EXHIBIT J 

U. S. Treasury Department 

Washington 25. September 19, 1952. 

Office of Commissioner of Internal Revenue. Address reply 
to Commissioner of Internal Revenue and refer to 
0:AT :B:JLH. 

Mr. Walter R. Brownback, 

Publicker Industries, Inc. 

1429 Walnut Street, Philadelphia 2, Pa. 

Dear Mr. Brownback : Reference is made to former Deputy 
Commissioner Mealey’s letter to you, dated November 23, 
1948, in which permission was granted to make regular age 
claims in the case of certain whiskies held by your company 
which had been distilled at more than 160° proof and stored 
in reused cooperage. 

The letter in question came to my attention comparatively 
recently and, as you are aware as a result of subsequent confer¬ 
ences with various of your company's representatives, the 
position taken in it has been under question for some time. 
It is the Bureau’s final conclusion that this position was incor¬ 
rect and that the provisions of the last unnumbered paragraph 
of section 39 (a) of Regulations No. 5 require such whisky 
produced in the United States and stored in this manner to 
be labeled with the reused cooperage storage statement. 

Mr. Mealeys ruling is accordingly hereby rescinded, effec¬ 
tive immediately, although no objective will be interposed to 
the packaging of any such whisky already taxpaid, whether 
or not dumped and in blending or bottling tanks, at the time of 
receipt of this letter, under labels heretofore used for the same 
products. 

The District Supervisor at Philadelphia is being furnished 
with a copy of this letter. 

Very truly yours, 

(S) Dwight E. Avis, 
Dwight E. Avis, 

Head, Alcohol and Tobacco Tax Division. 
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AFFIDAVIT 

Commonwealth of Pennsylvania, 

County of Philadelphia , ss: 

W. J. Lehman, being duly sworn, deposes and says: 

I am Vice President of Continental Distilling Corporation, 
a Delaware corporation, having its principal place of business 
in Philadelphia. Pennsylvania. Said corporation has been en¬ 
gaged since 1933 in the business of distilling, blending, and 
bottling alcoholic beverages for sale on a national basis and 
holds the necessary Federal and State permits covering such 
activities. 

This affidavit is submitted in support of plaintiff’s appli¬ 
cation for a temporary restraining order to restrain defendants 
from interfering with the bottling of certain whisky owned by 
plaintiff for sale in bottles bearing labels in the form previously 
approved by the Alcohol Tax Unit of the Bureau of Internal 
Revenue (now known as the Alcohol and Tobacco Tax Division 
of the Bureau of Internal Revenue). 

The facts are as follows: 

During the period between August and December of 1945, 
plaintiff manufactured a substantial quantity of whisky which 
was markedly different from the traditional American type 
whisky. American type whisky is distilled at a proof lower 
than 160° proof and is stored in new charred cooperage, the 
char imparting a flavor characteristic of American type whis¬ 
kies. The said whisky produced by plaintiff was distilled at a 
proof in excess of 160° proof and was therefore lighter-bodied 
and similar to Canadian whiskies which are distilled at high 
proofs. Such lighter-bodied whiskies are ordinarily aged in 
oak barrels which have previously been used for whisky storage 
but which have lost their char by such prior use. Plaintiff’s 
whisky was stored in such reused barrels. The use of reused 
barrels was not only desirable for the proper aging of this 
whisky but storage in such barrels was necessary because of 
the unavailability of new barrels during World War II and a 
period thereafter. * * * 
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H. R. 5849 

80th Congress, 2d session 
In the House of Representatives 

March 15,1948. 

Mr. Hale introduced the following bill which was referred 
to the Committee on Ways and Means. 

A Bill to amend the Federal Alcohol Administration Act, 
and for other purposes 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
section 5 (e) of the Federal Alcohol Administration Act (49 
Stat. 984, as amended) is hereby further amended as follows: 

(a) Clause numbered (3) of subsection (e) is hereby 
amended by adding at the end thereof the following: “Pro¬ 
vided, That the name of the commodity may but need not be 
stated unless the neutral spirits are of synthetic origin.” 

(b) The first paragraph of subsection (e) shall be amended 
by adding at the end thereof the following: “And provided 
further, That all regulations issued hereunder shall require that, 
effective ninety days after the enactment of this proviso, the 
labeling of distilled spirits of foreign origin, imported for sale 
in the United States, whether or not bottled in the United 
States, shall disclose in addition to geographical designation, 
the identical information (including but not limited to, infor¬ 
mation as to age, type or class, and cooperage or other storage) 
required under such regulations for the labeling of domestic 
spirits hereunder.” 


H. R. 6030 

81st Congress, 1st Session 
In the House of Representatives 

August 17,1949. 

Mr. Moulder introduced the following bill which was referred 
to the Committee on Interstate and Foreign Commerce. 

A Bill to amend the Federal Alcohol Administration Act with 
respect to labeling and advertising certain domestic 
whisky as aged 
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Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
section 5 of the Federal Alcohol Administration Act, as 
amended (U. S. C., 1946 edition, title 27, sec. 205), is amended 
by adding at the end thereof the following new paragraph: 

For the purposes of subsections (e) and (f) of this 
section, the term “age,” as applied to domestic whisky 
(other than corn whisky, straight com whisky, blended 
corn whisky, blends of straight corn whisky, blended 
Scotch-type whisky, and blended Irish-type whisky), 
produced on or after July 1, 1936, means the period of 
time during which such whisky has been stored in 
charred new oak containers. 

H. R. 6032 

Slst Congress, 1st Session 
In the House of Representatives 

August 17,1949. 

Mr. Quinn introduced the following bill which was referred 
to the Committee on Interstate and Foreign Commerce. 

A Bill to amend section 5 of the Federal Alcohol Administra¬ 
tion Act, as amended, to provide a definition of the term 
“age” as used in the labeling and advertising of whisky 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
section 5 of the Federal Alcohol Administration Act, as 
amended (27 U. S. C. 205), is amended by adding at the end 
thereof the following new paragraph : 

“As used in subsections (e) and (f) of this section, the term 
“age” means, in the case of any whisky produced in the United 
States, the period during which such whisky has been kept in 
oak containers.” 


The Taft Decision 

“Federal Food and Drugs Act and Decisions, G. P. 0., 
Washington, D. C. (1914), p. 831.” 

By the pure food act of June 30, 1906, Congress forbade the 
introduction into interstate and foreign commerce of adulter¬ 
ated or misbranded drugs or articles of food, with two objects, 
one to preserve the health of the people, and the other to pre- 
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vent their being deceived by label or brand as to the real 
character of drugs or articles of food offered for sale. Within 
the definitions of the act potable liquors are articles of food. 
An important controversy has arisen in the execution and the 
application of the act as to whether the branding of certain 
potable liquors with the name “whisky” is a misbranding within 
the act. All distilled spirits pay, under the internal revenue 
laws, a heavy tax. The tax is measured by a certain rate per 
proof gallon. Theoretically pure ethyl alcohol is 200° proof. 
A proof gallon of distilled spirits is half water and half alcohol, 
or a gallon of 100° proof. Potable strength varies from 90° to 
102° or 103°. Distilled spirits are manufactured under the 
close supervision of revenue officers and the brands which are 
placed upon the packages containing the spirits after manu¬ 
facture are placed there under regulations of the Internal Rev¬ 
enue Bureau. It is, of course, of the highest importance that 
the internal revenue law and the pure food law should be en¬ 
forced in such a way as to accomplish the purposes of both. 

In Internal Revenue Order No. 723 (April 1907) directions 
were given as to how certain distilled spirits should be branded. 
The effect of this order was to deny the right to the use of the 
brand “whisky” to any distilled liquor except that which is 
known to the trade as “straight whisky” and to require the 
branding of several kinds of liquors distilled from grain as 
“imitation whisky.” The pure food act does not mention the 
term “whisky”; it does not authorize any officers to fix a 
standard in respect to any article of food or liquor. It there¬ 
fore leaves the question of what liquor may be properly 
branded as whisky to those who have to execute the pure food 
law and the internal revenue law, subject, of course, to a re¬ 
view of the correctness of their action by courts whenever a 
case between parties litigant, properly within the jurisdiction 
of such courts shall arise. Attorney General Bonaparte was 
asked to pass upon the question of what properly might be in¬ 
cluded under the brand of whisky within the pure food law, 
and rendered two decisions in which he in effect limited the 
proper use of the brand to what is known in the trade as 
“straight” whisky. So far as appears from Mr. Bonaparte’s 
opinions, he accepted a definition of whisky from a dictionary 
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or encyclopedia, and, in forming and expressing his opinion, 
he had not the benefit of any evidence as to the meaning or 
scope of the term acquired from manufacturers, dealers, or 
consumers in the trade. Internal Revenue Order 723 was 
founded on Mr. Bonaparte’s opinions. 

A petition was filed in April last by a large number of dis¬ 
tillers whose interests were affected, asking that the issues 
passed upon by Mr. Bonaparte and confirmed by Mr. Roose¬ 
velt in Internal Revenue Order No. 723 be reheard on the 
ground that the meaning of the term “whisky” is one of fact, 
and is to be properly determined only after consideration of 
competent evidence drawn from those familiar with the trade 
in which liquors are manufactured and sold. The rehearing 
was granted, and the matter was referred to Hon. Lloyd Bow¬ 
ers. Solicitor General, to determine upon evidence to be sub¬ 
mitted by all parties in interest: 

1. What was the article called “whisky” as known (1) to the 
manufacturers. (2) to the trade, and (3) to the consumers at 
and prior to the date of the passage of the pure food law? 

2. What did the term “whisky” include? 

3. Was there included in the term “whisky” any maximum or 
minimum of congeneric substances as necessary in order that 
distilled spirits should be properly designated “whisky”? 

4. Was there any abuse in the application of the term “whis¬ 
key” to articles not properly falling within the definition of 
that term at and prior to the passage of the pure food law, which 
it was the intention of Congress to correct by the provisions of 
that act ? 

o. Is the term “whisky” as a drug applicable to a different 
product than whisky as a beverage? If so, in what particulars? 

A very full hearing was had before the Solicitor General and 
a large amount of evidence was taken, making a record of 
more than 1,200 printed pages. The answers of the Solicitor 
General to the questions were detailed and exact. I shall not 
set them out. It is sufficient to say that he found from the 
evidence that whisky, as a term of the trade for many years, 
included much more than “straight” whisky; that it included 
“rectified” whisky, “redistilled” whisky, and all distillates of 
grain reduced by water to potable strength and containing 





67 


a sufficient trace of fusel oil or the congeneric substances ac¬ 
companying grain distillation to give a distinctive whisky 
flavor to the liquor; and this whether or not colored by burnt 
sugar or other harmless flavoring and coloring matter. But 
he excluded from the proper meaning and scope of the term 
“whisky” that product of continuous distillation called “neutral 
spirits,” though reduced to potable strength and colored and 
flavored by burnt sugar, on the ground that in such product 
there was not enough of the fusel oil or congeneric substances 
to give to the liquor the distinctive flavor of whisky. He found 
further that the mixture of neutral spirits with whisky, if a 
sufficient quantity of fusel oil or congeneric substances re¬ 
mained to retain the whisky flavor, was not an adulteration and 
did not make it other than whisky. 

Exceptions were taken by all parties to these findings of 
the Solicitor General, and the whole record of the evidence has 
been brought before me for consideration and decision. I in¬ 
vited the Attorney General and the Secretary of Agriculture 
to sit with me and hear the arguments. Because of the im¬ 
portance of the case, I have thought it necessary to read with 
care the entire evidence adduced. The Solicitor General has 
rendered an opinion to justify his findings of great ability and 
acumen; and I reach a somewhat different conclusion from 
him with much reluctance. But I am led to do so by a very 
clear conviction as to what the evidence shows. 

Whisky for more than one hundred years has been the most 
general and comprehensive term applied to liquor distilled from 
grain. It is derived from the Irish word “Usquebaugh,” and 
for more than a century has been used in Ireland, Scotland, 
England, and in this country to mean ardent spirits distilled 
from grain reduced to potable strength. Its flavor and color 
have varied with the changes in the process of its manufacture 
in the United States, Ireland, Scotland, and England, and have 
been varied by the introduction into it of fruit juice and burnt 
sugar and other substances. It was manufactured originally 
in what was called a “pot still” by the distillation of wort or 
beer fermented from grain. It was composed of about equal 
parts of water and ethyl alcohol and certain substances now 
called congeneric substances which united were known as fusel 
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oil; and when the distillate was first produced the so-called 
fusel oil gave to the liquor a very disagreeable odor and a very 
raw taste. The efforts of those engaged in the manufacture 
were directed toward the reduction of the amount of fusel oil 
in the product and toward the elimination of the disagreeable 
odor and taste produced by it. This was effected for a great 
many years by passing the distilled spirit through leaching 
tubs of charcoal, which tended to purify it and reduce the 
amount of fusel oil. and subsequently rectification was followed 
by another step—i. e., redistillation—and at all times by the 
introduction of fruit essences or burnt sugar. Burnt sugar is 
used in Scotch whisky as well as in American whisky, though 
not to the same extent or in the same proportion. Between 
1S50 and 1S60 in this country a very large and profitable busi¬ 
ness began in certain well-known brands of whisky, which were 
purified by leaching tubs and were colored and flavored by the 
use of caramel or burnt sugar. Though there was some Ameri¬ 
can white whisky, the conventional amber or brown color and 
whisky flavor in America was that produced by a mixture of 
the raw whisky with its fusel oil reduced as much as possible, 
and of burnt sugar or caramel. 

Some time during the Civil War it was discovered that if 
raw whisky as it came from the still, unrectified and without 
redistillation, and thus containing from one-half to one-sixth 
of 1 percent of fusel oil, was kept in oak barrels, the inside of 
the staves of which were charred, the tannic acid of the charred 
oak which found its way from the wood into the distilled 
spirits would color the raw white whisky to the conventional 
color of American whisky, and after some years would eliminate 
altogether the raw taste and the bad odor given the liquor by 
the fusel oil and would leave a smooth delicate aroma, making 
the whisky exceedingly palatable without the use of any addi¬ 
tional flavoring or coloring. The whisky thus made by one 
distillation and by aging in charred oak barrels came to be 
known as “straight” whisky, and to those who were good judges 
came to be regarded as the best and purest whisky. 

Meantime the other and shorter method of making whisky 
grew greatly in its use, and the amount of distilled spirits made 
from grain either by rectifying or by redistilling, which were 
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reduced to potable strength and given a conventional flavor 
of whisky by the use of burnt sugar and other essences, far 
exceeded that of the so-called “straight whiskies,” and as ac¬ 
cording to this method a potable, pleasant beverage could be 
made in a short time without the aging in wood and without 
the loss of interest on the capital involved in holding the prod¬ 
uct for two or three years while it acquired color and flavor, it 
could be sold, of course, much cheaper. It was made origi¬ 
nally by distilling a product at a proof of from 140° to 160°, 
called “high wines,” by taking these high wines to a rectifying 
house and there passing them through leaching tubs to reduce 
as far as possible the fusel oil, and then coloring and flavoring 
the whisky with burnt sugar; or by another step or purifica¬ 
tion, which w’as a redistillation of the high wines, reducing the 
fusel oil still further, and then the coloring and flavoring by 
caramel. The product of this system was known as “finished 
whisky;” whereas the raw spirits delivered were known as 
“high wines.” 

Subsequently, about 1872 or a little later, a patent still came 
into use by which it was possible through one process of con¬ 
tinuous distillation to clarify the spirits somewhat more com¬ 
pletely of the fusel oil than the old system of rectifying by 
leaching tubs, or even by redistillation as a separate step; and 
the result of this continuous distillation was the production 
of what was known, and is known now, as “neutral spirits” at 
a proof varying from 160° to 188°. They still had a small 
trace of the congeneric substances that go to make up what is 
known as “fusel oil,” but not enough substantially to affect the 
flavor. The rectifiers, who pay a tax as such under the inter¬ 
nal revenue law, then began to use neutral spirits as they had 
used high wines before, to color them with burnt sugar, and to 
offer them as whisky. The difference between whisky made 
from high wines and the whisky made from neutral spirits was 
the difference in the traces of fusel oil, being less in the latter 
than in the former, but, so far as I am able to determine from 
the evidence, there was only a difference in slight degree. The 
importance of the fusel oil in the product ready for the drinker 
can be judged by the fact that it varies in straight whisky from 
one-half of 1 percent to one-sixth of 1 percent, but that in 
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rectified and redistilled whisky it is considerably less, and in 
the presence of burnt sugar it can hardly be perceptible to the 
taste. 

All these products—straight whisky, rectified spirits whisky, 
redistilled spirits whisky, and neutral spirits whisky—when re¬ 
duced by water to a hundredproof or less and sold upon the 
market as beverages were known to the trade and to the cus¬ 
tomers as “whiskies;” the difference between straight whisky 
and the neutral spirits whisky, which now’ constitutes and for 
for thirty years last passed has constituted, perhaps 75 percent 
of all the whisky sold, was well understood, and the difference 
between the tw*o was seen in the difference in price which each 
commanded in the market. 

It w’as supposed for a long time that by the aging of straight 
whisky in the charred wood a chemical change took place which 
rid the liquor of fusel oil and thus destroyed the unpleasant 
taste and odor. It now appears by chemical analysis that this 
is untrue; that the effect of the aging is only to dissipate the 
odor, and to modify the raw, unpleasant flavor, but to leave 
the fusel oil still in the straight whisky. Fusel oil is known to 
be poisonous and injurious. In the small quantity in the 
straight whisky it probably does no harm. But however this 
may be. it is certain that in the w*hisky made of neutral spirits 
there is less fusel oil and less of the poison arising therefrom 
than there is in the straight whisky. The question, therefore, 
is not here one of health. It is only one of correct branding 
to prevent deceit of the public as to what it is buying. 

After an examination of all the evidence it seems to me over¬ 
whelmingly established that for a hundred years the term 
“w'hisky’’ in the trade and among the customers has included 
all potable liquor distilled from grain; that the straight w’hisky 
is, as compared with the whisky made by rectification or redis¬ 
tillation and flavoring and coloring matter, a subsequent im¬ 
provement, and that therefore it is a perversion of the pure 
food act to attempt now to limit the meaning of the term 
“whisky” to that which modern manufacture and taste have 
made the most desirable variety. 

Exactly the same question has arisen in England and has 
been determined by a Royal Commission of eminent lawyers 
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and scientific men in the same way. That commission held, 
after a full investigation, that neutral, or velvet spirits as they 
are there more frequently called, made by a patent still from 
grain was whisky when reduced to potable strength. The same 
conclusion is shown to have been in the mind of Congress in 
1S82 when a question arose in the House of Representatives, 
as between the method of taxation of straight whisky and of 
that liquor which was the product of continuous distillation. 
Both were denominated whisky in the discussion. Congress 
legislated with reference to the distinction between the two in 
the method of manufacture and preparation for use as a bever¬ 
age, which was admitted on all sides to exist, but no question 
was made as to the proper application of the term “whisky" 
to both kinds of liquor. 

With reference to the vary able consideration of this ques¬ 
tion made by Dr. Wiley and other distinguished chemists, I 
think the fundamental error in all conclusions differing from 
this is one of fact as to what the name of whisky actually has 
included for the last hundred years; and while Mr. Bowers, 
the Solicitor General, greatly enlarged in his definition the 
character and scope of the term “whisky" beyond theirs, he fell 
into what seems to me to be the error of making too nice a dis¬ 
tinction in reference to the amount of congeneric substances 
or traces of fusel oil required to constitute whisky for practical 
purposes when the flavor and color of all whiskies but straight 
whiskies have been chiefly that of ethyl alcohol and burnt 
sugar. If high wines at from 140° to 160° when reduced to 
potable strength and containing a very small quantity of fusel 
oil and flavored by burnt sugar are whisky, as he has found, 
then the mere improvement in the process by continuous distil¬ 
lation so as to give a product of from 160° to 188° proof and 
still further to reduce its fusel oil, is to not change its whole 
nature or to make what was genuine “whisky" “imitation 
whisky" because of a slight reduced trace of one ingredient. 
The distinction is too impracticable, in my judgment, for the 
execution of the law. It may be that the public were not fully 
or exactly advised as to the change in the process when it was 
made, but the change in the process was slight and effected 
economy in the production rather than the flavor of the prod- 


uct; and if the public detected no difference in flavor in the 
product of the improved process, as they did not, but continued 
for forty years to regard it as the same, there was no deceit in 
continuing to call whisky that which was thus merely improved 
in its manufacture without substantial change of composition 
or flavor. 

It is undoubtedly true that the liquor trade has been dis¬ 
gracefully full of frauds upon the public by false labels; but 
these frauds did not consist in palming off something which 
was not whisky as whisky, but in palming one kind of whisky 
as another and better kind of whisky. Whisky made of recti¬ 
fied or redistilled or neutral spirits and given a color and flavor 
by burnt sugar, made in a few days, was often branded as 
Bourbon or Rye straight whisky. The way to remedy this evil 
is not to attempt to change the meaning and scope of the term 
“whisky” accorded to it for one hundred years, and narrow it to 
include only straight whisky; and there is nothing in the pure 
food law that warrants the inference of such an intention by 
Congress. The way to do it is to require a branding in con¬ 
nection with the use of the term “whisky” which will indicate 
just what kind of whisky the package contains. Thus, straight 
whiskies may be branded as such and may be accompanied by 
the legend “aged in wood.” Whisky made from rectified re¬ 
distilled, or neutral spirits may be branded as whisky made from 
rectified, redistilled, or neutral spirits, as the case may be. 

With this result, the question arises what ought the order 
to be so that the purpose of the pure food law can be carried 
out. The term “straight whisky” is well understood in the 
trade and well understood by consumers. There is no reason, 
therefore, why those who make straight whisky may not have 
the brand upon their barrels of straight whisky, with further 
descriptive terms as “Bourbon” or “Rye” whisky, as the compo¬ 
sition of the grain used may justify, and they may properly 
add, if they choose, that it is aged in wood. 

Those who make whisky of “rectified,” “redistilled,” or “neu¬ 
tral” spirits cannot complain if, in order to prevent further 
frauds, they are required to use a brand which shall show 
exactly the kind of whisky they are selling. For that reason 
it seems to me fair to require them to brand their product as 
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“whisky made from rectified spirits/’ or “whisky made from 
redistilled spirits,” or “whisky made from neutral spirits,” as 
the case may be; and if aged in the wood, as sometimes is the 
case with this class of whiskies, they may add this fact. 

A great deal of the liquor sold is a mixture of straight whisky 
with whisky made from neutral spirits. Now, the question is 
whether this ought to be regarded as a compound or a blend. 
The pure food law provides that “in the case of articles labeled, 
branded, or tagged so as to plainly indicate that they are com¬ 
pounds, imitations, or blends,” the term “blend” shall be con¬ 
strued to mean a mixture of like substances, not excluding 
harmless coloring or flavoring ingredients used for the purpose 
of coloring and flavoring only. It seems to me that straight 
whisky and whisky made from neutral spirits, each with more 
than ninety-nine and one-half percent ethyl alcohol and water, 
and with less than half of the one percent of fusel oil, are 
clearly a mixture of like substances, and that while the latter 
may have and often does have burnt sugar or caramel to color 
and flavor it, such coloring and flavoring ingredients may be 
regarded as for flavoring and coloring only, because the use of 
burnt sugar to color and flavor spirits as whisky is much older 
than the coloring and flavoring by the tannin of the charred 
bark. Therefore where straight whisky and whisky made from 
neutral spirits are mixed, it is proper to call them a blend of 
straight whisky and whisky made from neutral spirits. This 
is also in accord with the decision of the British Royal Com¬ 
mission in the case which I have cited upon a similar issue. 

Canadian Club whisky is a blend of whisky made from neu¬ 
tral spirits and of straight whiskey aged in the wood, and its 
owners and vendors are entitled to brand it as such. 

Neutral spirits made from molasses and reduced to a potable 
strength has sometimes been called whisky, but not for a suffi¬ 
cient length of time or under circumstances justifying the con¬ 
clusion that it is a proper trade name. The distillate from 
molasses used for drinking has commonly been known as rum. 
The use of whisky for it is a misbranding. 

There are other kinds of liquor in respect to which a decision 
is invoked, but it is thought that the principles above stated, 


74 


and the directions above given in specific cases, will furnish, a 
clear precedent for all other cases. 

By such an order as this decision indicates the public will be 
made to know exactly the kind of whisky they buy and drink. 
If they desire straight whisky, then they can secure it by pur¬ 
chasing what is branded “straight whisky.” If they are willing 
to drink whisky made of neutral spirits, then they can buy it 
under a brand showing it; and if they are content with a blend 
of flavors made by the mixture of straight whisky and whisky 
made of neutral spirits, the brand of the blend upon the pack¬ 
age will enable them to buy and drink that which they desire. 
This was the intent of the act. It injures no man's lawful 
business, because it only insists upon the statement of the truth 
in the label. If those who manufacture whisky made of neutral 
spirits, and wish to call it “whisky” without explanatory 
phrase, complain because the addition of “neutral spirits” in 
the label takes away some of their trade, they are without a 
just ground, because they lose their trade merely from a state¬ 
ment of the fact. The straight whisky men are relieved from 
all future attempt to pass off neutral spirits whisky as straight 
whisky. More than this, if straight whisky or any other kind 
of whisky is aged in the wood, the fact may be branded on the 
package, and this claim to public favor may truthfully be put 
forth. Thus the purpose of the pure food law is fully accom¬ 
plished in respect of misbranding and truthful branding. 

This opinion will be certified to the Secretary of the Treasury, 
the Secretary of Agriculture, and the Secretary of Commerce 
and Labor to prepare the regulation in accordance herewith, 
under the pure food law; and to the Secretary of the Treasury 
and the Commissioner of Internal Revenue to prepare the 
proper regulation under the Internal Revenue Law. 

Wm. H. Taft. 

The White House, December 27,1909. 
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2. Whether the requirement of the regulation that there 
be stated on labels of domestic whisky stored in reused 
cooperage (instead of in new charred oak cooperage, as are 
rye, bourbon, and other American whiskies) the fact of such 
reused cooperage storage, is so discriminatory as to be in 
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hibiting misleading age and manufacturing process state¬ 
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and quality of products. 

3. Whether the literal interpretation of the regulation ap¬ 
plying it to appellant *s reused cooperage whisky, is correct. 

4. Whether rescission of a prior unpublished interpre¬ 
tation of the regulation applicable solely to appellant con¬ 
stitutes revocation of a license contrary to Due Process. 

5. Whether there are factual issues that necessitate over¬ 
ruling the motion to dismiss. 
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PRELIMINARY STATEMENT 

This brief is filed as amicus curiae pursuant to Rule 18(i) 
and on behalf of 25 distillers of domestic whisky, namely: 


Anderson County Distilling Co., 
Ine. 

Tyrone, Kentucky 
A. Smith Bowman & Sons, Inc. 
Sunset Ilills, Virginia 
Barton Distilling Co. 
Bardstown, Kentucky 
Brown-Forman Distillers Corp. 
Louisville, Kentucky 
Cockeysville Distilling Co., Inc. 
Cockeysville, Maryland 
The Fleischmann Distilling 
Corp. 

New York, N. Y. 

F. V. Goldsborough Distilling 
Corp. 

Baltimore, Maryland 
General Distillers Corp. 
Louisville, Kentucky 
Glencoe Distilling Co. 
Bardstown, Kentucky 
Glenmore Distilleries Co. 
Louisville, Kentucky 
Heaven Hill Distilleries, Inc. 
Bardstown, Kentucky 
Hoffman Distilling Co., Inc. 
Lawrenceburg, Kentucky 
Jack Daniel Distillery 
Lynchburg, Tennessee 


James B. Beam Distilling Co. 
Clermont, Kentucky 

James Walsh & Co., Inc. 
Lawrenceburg, Indiana 

John P. Dant Distillery Co., Inc. 
Louisville, Kentucky 

Kentucky River Distillery, Inc. 
Louisville, Kentucky 

Medley Distilling Co. 
Owensboro, Kentucky 

National Distillers Products 
Corp. 

New York, N. Y. 

Park & Tilford Distillers Corp. 
New York, N. Y. 

Schenley Industries, Inc. 

New York, N. Y. 

Stitzel-Weller Distillery 
Louisville, Kentucky 

The Stonegate Distillery, Inc. 
Chicago, Illinois 

Waterfill and Frazier Distillery 
Co. 

Chicago, Illinois 

The Willett Distilling Co. 
Bardstown, Kentucky 


The above distillers are domestic producers of whiskies. 
Since the adoption of the reused cooperage labeling regula¬ 
tion on February 2, 193S, they have manufactured their 
whiskies in accordance with the literal interpretation of 
that regulation adopted by appellee Avis. That interpre¬ 
tation has been continuously in force since the adoption of 
the regulation except for the unpublished and secret 
“Healey ruling” of 1948 applicable, during its four year 
life, solely to appellant’s whisky. 
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THE FACTS THIS COURT MAY CONSIDER 

This case comes before this Court on an appeal from the 
order of the United States District Court for the District 
of Columbia granting the Government’s motion to dismiss 
for failure to state a claim upon which relief can be granted. 
Appellant states (Brief, p. 2) that “all that this Court has 
before it are the allegations of the complaint.” However, 
appellant in the Joint Appendix printed as part of its 
Brief does not set forth its entire complaint but has omitted 
all the Exhibits thereto, namely, Exhibits A to J, inclusive. 
Appellant also omits reference to various pertinent hear¬ 
ings and Governmental action pursuant thereto. 

Appellant cannot preclude this Court from considering 
the facts set forth in the Exhibits to the complaint. A 
motion to dismiss admits the allegations of fact of the com¬ 
plaint as modified by the Exhibits. Imperial Oil <& Gas 
Products Co. v. United Gas Pipe Line Co., 77 F. Supp. 
336, 341 (D.C. La., 1948). Neither can appellant preclude 
this Court from taking judicial notice and considering Gov¬ 
ernmental action whether in such form that it appears in 
the Federal Register (44 U.S.C. § 307) or in official Press 
Releases or otherwise. Labor Board v. Atkins and Co., 331 
U.S. 398, 406, fn. 2 (1947); Colonial Airlines v. Janas , 202 
F. 2d 914, 918-919, fn. 1 (C.A. 2, 1953); United States v. 
Rice , 176 F. 2d 373, 374, fn. 3 (C.A. 3, 1949); Fletcher v. 
Jones, 70 U.S. App. D.C. 179, 105 F. 2d 58, 61 (C.A. Dist. 
Col., 1939), cert, denied 308 U.S. 555. 

The ruling of appellee Avis construing the regulation 
can be adequately understood only by considering the rul¬ 
ing in its proper sequence among the series of Govern¬ 
mental actions that are related to the ruling and are per¬ 
tinent to this case. Those actions are best shown by certain 
of the Exhibits to the complaint and by officially published 
notices of official action to which reference will be made in 
the Counter-statement of the Case set forth below. 

The omitted Exhibits to the complaint are printed as an 
Appendix to appellees’ Brief. For the convenience of the 
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Court certain official Treasury Department Press Releases 
and Circulars are printed as a Supplement to this Brief. 
Appropriate citation to the Federal Register is made in 
case of pertinent official action appearing in that pub¬ 
lication. 

COUNTER-STATEMENT OF THE CASE 

Continental Distilling Corporation seeks to have this 
Court declare invalid a ruling by appellee Avis construing 
a Treasury Department regulation, or, in the alternative, 
to declare invalid the regulation as construed by him; and 
also to enjoin him and the other appellees from enforcing 
the regulation as so construed. J.A. 10-11. 

The reused cooperage labeling regulation.— The regu¬ 
lation attacked is the unnumbered paragraph at the end of 
§ 5.39(a) of Regulations No. 5 Relating to the Labeling and 
Advertising of Distilled Spirits. It was adopted 1 in 1938 
by the Federal Alcohol Administrator with the approval of 
the Secretary of the Treasury pursuant to § 5(e) of the 
Federal Alcohol Administration Act 2 . The regulation re- 


1 3 F.R. 486. amended in respects not here material in 14 F.R. 
355S; 27 C.F.R. § 5.39, unnumbered last paragraph of subsection 
(a). The full text is set forth on p. 16 of this Brief. The references 
in this Brief to Regulations No. 5 (or “Regs.”) are to them in the 
form in which they appear in Title 27, Part 5, of the Code of 
Federal Regulations, 1949 edition. 

2 49 Stat. 977, §§ 2(d) and 5(e); 27 U.S.C. § 205(e). Under 
various Reorganization Plans the Office of the Federal Alcohol 
Administrator was abolished and his function of adopting the 
regulations was transferred to the Deputy Commissioner in charge 
of the Alcohol Tax Unit, Bureau of Internal Revenue, and by sub¬ 
sequent reorganizations to the Head, later Director, Alcohol and 
Tobacco Tax Division, Internal Revenue Service. Reorganization 
Plan No. 26 of 1950, 15 F.R. 4935, 17 F.R. 2243, 4590, 7437. Ap¬ 
pellee Avis is the present director of that Division. 

The Regulations under the Act (including the regulation here 
in question) have been kept in effect notwithstanding such reor¬ 
ganizations. 5 F.R. 2212, Treas. Dec. 4974, 63 Stat. 206, 5 U.S.C. 
§ 133z-7. 


quires that there be stated on the labels of “whisky (as de¬ 
fined in § 5.21, Class 2), produced in the United States . . . 
and stored in reused cooperage” the length of time of stor¬ 
age in the reused cooperage. This regulation is referred to 
herein as the “reused cooperage regulation.” 

Categories of whiskies. —There are three major catego¬ 
ries into which most (but not all) whiskies fall: 

1. American whiskies having the type designations, Rye, 
Bourbon, Wheat, Malt, Rye Malt, and Corn.—All these 
are distilled below 160° proof 3 and all (except Corn) are 
stored, as a part of the manufacturing process, in new 
charred oak cooperage. Corn whisky is stored in new un- 
clmrred or in reused charred or uncharred oak cooperage. 
Regs. § 5.21(b) (1). If stored otherwise these whiskies are 
no longer American type whiskies but acquire different type 
designations. See, for example, Regs. § 5.34(e). 

2. Foreign whiskies having the type designations, 
Scotch, Irish, and Canadian.—These, as provided by the 
Regulations are the distinctive products of Scotland, Ire¬ 
land, and Canada, manufactured in compliance with the 
laws of the respective country governing the manufacture 
of whisky for home consumption. All are in practice stored, 
as a part of the manufacturing process, in reused (usually 
uncliarred) oak cooperage. Regs. § 5.21(b), (11), (12), and 
(13): appellant’s Brief, p. 18. 

3. Whiskies for which no specific type designations are 
prescribed by the Regulations 4 .—Regs. § 5.21(b), Class 2, 

3 “Proof” is alcoholic content stated as twice the percentage of 
ethyl alcohol by volume at a temperature of 60° F. For example, 
95% alcohol would be 190° proof; whisky with 50% alcohol is 
100° proof whisky. Whiskies, depending on the kind, may be 
distilled at various proofs less than 190° but bottled whiskies for 
consumption must have been reduced in proof to between 110° 
and 80° proof, i.e., 55% and 40% alcohol. 

4 A few of these whiskies distilled below 160° proof and stored 
in reused cooperage are required to state “Distilled from rye 
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first paragraph. It is these whiskies that the reused cooper¬ 
age regulation refers to when it specifies “whisky (as de¬ 
fined in $ 5.21(b), Class 2) ” and that, when produced in the 
United States and stored in reused cooperage, are required 
by the reused cooperage regulation to bear on the label the 
reused cooperage storage statement. Among the many 
whiskies having no specific type designation and produced 
in the United States are two as follows: 

(a) Domestic reused cooperage whiskies (other than 
Corn). They are designated “Whisky”, unqualified, i.e., 
without any type designation. Continental’s whisky in¬ 
volved in this case falls in this sub-group. Also it is a 
“light-bodied” wliiskv since it is distilled above 160° proof. 
J.A. 3. 

(b) Domestic new charred • oak cooperage whiskies made 
from a mash in which no one grain (as rye, corn, wheat, 
malted barley, or malted rye) predominates and distilled 
below' 160° proof. They likewise are designated “Whisky”, 
unqualified. 

Age and storage label statements. —The American 
whiskies and the foreign whiskies (pars. 1 and 2 above) 
state age on the label for the period of their storage. Regs. 
§ 5.32(c) (5). 

The domestic whiskies that have no specific type designa¬ 
tion (par. 3 above) bear an age statement on the label if 
they were stored in new charred oak cooperage. Regs. 
§ 5.32(c) (5). However, if they were stored in reused coop¬ 
erage, they bear a storage statement on the label specify¬ 
ing the length of the storage in reused cooperage instead 
of an age statement. Regs. § 5.39(a), unnumbered para¬ 
graph. It is the storage statement versus an age statement 
on the label that serves to distinguish the labeling of these 

mash” and the like (Regs. § 5.34(e)), and this may be regarded 
by some as a specific type designation. There is no* such designa¬ 
tion for any whisky, like Continental’s distilled above 160° proof 
and, of course, none of these reused cooperage whiskies, whether 
distilled above or below 160° proof, may state age. 


two sub-groups of whisky that have no specific type designa¬ 
tions. Both are labeled “Whisky” without any type desig¬ 
nation. However, the label of the reused cooperage whisky 
states “This whisky stored- 5 years in reused cooper¬ 

age.” The label of the new charred oak cooperage whisky 

states “This whisky is-' years old.” This requirement 

of a storage statement for domestic reused cooperage 
“Whisky” is the “reused cooperage labeling regulation” 
that Continental has brought under attack. 

Continental’s Whisky. —Continental’s product is ad¬ 
mittedly whisky (J.A. 3) and therefore it is the product 
“defined in § 5.21(b), Class 2”, since that section defines 
“whiskey”. Further Continental’s product was “produced 
in the United States” (J.A. 2), and was “stored in reused 
cooperage” (J.A. 3). Continental’s product thus falls 
literally within the terms of the reused cooperage labeling 
regulation. Consequently, being a domestic whisky, it 
must bear a storage, but not an age, statement on the label. 

The Statutory Authority. —The reused cooperage 
labeling regulation was adopted pursuant to the Federal 
Alcohol Administrator’s statutory authority (Act, § 5(e)) 
to prescribe regulations that— 

“(1) . . . prohibit, irrespective of falsity, such state¬ 
ments relating to age, [and] manufacturing processes 
... as the [Federal Alcohol] Administrator finds to 
be likely to mislead the consumer; and (2) . . . provide 
the consumer with adequate information as to the 
identity and quality of the products ...” 

To carry out this mandate the Regulations lay down 

standards of identity requiring that a designated type of 

wliiskv be manufactured in accordance with the traditional 
* 

manufacturing process for that type. The method of stor¬ 
age is an important element of the manufacturing process. 
Different methods of storage result in different kinds of 


5 The blank is filled in by the appropriate number of years. 
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wliiskv. Thus, as pointed out above, the Irish, Scotch, and 
Canadian whiskies are stored in reused cooperage; the 
domestic Rye, Bourbon, Wheat, Malt, and Rye Malt whiskies 
are stored in new charred oak cooperage; and domestic Corn 
whisky is stored in new uncharred or in reused oak cooper¬ 
age. The Regulations are based on the premise that when 
the consumer asks for a particular kind of whisky, he is en¬ 
titled to a product manufactured in the traditional way 
for that whisky irrespective of his knowledge, or lack of 
knowledge, of the details of the manufacturing process for 
the particular kind of whisky. 

The several proposal to amend the reused cooperage 
labeling REGULATION.— The Avis ruling here attacked by 
Continental is merely one of a long series of Governmental 
actions in connection with the unsuccessful attempts (cited 
below) at various times since Repeal to obtain Govern¬ 
mental sanction for making age claims on labels of whisky 
produced in the United States and stored in reused cooper¬ 
age. Continental urges that denial of such age statements 
on the labels of its whisky results in illegal discrimination 
against that whisky and in misleading the consumer. (Brief, 
pp. 17-19). At the same time Continental passes over svb 
silentio the matter of the economic advantage to it of using 
reused cooperage instead of new charred oak cooperage. 

Continental now seeks to have this Court establish as a 
matter of law a right to claim age for periods of storage in 
reused cooperage of domestic “whisky” of no specific type 
designation. This is sought despite the fact that the Secre¬ 
tary of the Treasury has on numerous occasions refused to 
establish any such right following hearings on various pro¬ 
posals so to amend the Regulations. 

1. The Original 1937 Proposal —Thus the reused cooper¬ 
age labeling regulation that Continental attacks was adop¬ 
ted February 28,1938 (3 F.R. 486), after extensive hearings 
in 1937 on proposals (2 F.R. 2080) to create a standard of 
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identity for “light-bodied” whiskies, and to permit age to 

be claimed for the period of storage of such whiskies in the 

specially selected and treated second-hand oak containers. 

These proposals were rejected and the present regulation 

adopted. Continental claims that the regulation is in excess 

of statutory authority because of discrimination and that 

it is void because of inadequate notice of hearing. 

Continental distilled its whiskv here in controversy seven 

* * 

vears later in 1945. The whiskv was distilled at more than 
• • 

1(50° proof, i.e., is a “light-bodied” whisky, and was stored 
in reused cooperage instead of new charred oak cooperage. 
J.A. 3. 

2. The 194S Canadian Type Whisky Proposal. —Tn Octo¬ 
ber, 194S, there was heard a new reused cooperage proposal 
to permit whisky distilled in the United States at more than 
160° proof to be called “Canadian type whisky” and to per¬ 
mit labels for that whisky to bear a statement of age rather 
than a statement of storage if stored in reused cooperage 
for two years (or alternatively for three years) or more. 
13 F.B. 4294, par. 7. Continental’s whiskey was distilled at 
over 160° proof and had at the time been stored over three 
years in reused cooperage. J.A. 3. The proposal was re¬ 
jected the following June. 14 F.B. 3556. 

3. The Mealey Ruling and Certificates of Label Ap- 
pror'al. —Tn November, 1948, while the Canadian type 
whisky proposal was still pending undecided, deputy com¬ 
missioner Carroll E. Mealey, since resigned, and prede¬ 
cessor to appellee Avis, issued a letter-ruling to Continental 
that age could be claimed for its reused cooperage whisky 

if used as “other whiskv” in “blended whiskv”. At the 

» • 

same time the deputy commissioner said as part of his let¬ 
ter-ruling: 

“However, the Bureau believes that consumer de¬ 
ception would result if this product were bottled as 
‘whiskv’, unblended, or if it were labelled or adver- 
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tised in such a way that it was a foreign type, or simi¬ 
lar to a foreign type (such as ‘Canadian’).” Exh. A to 
complaint. 

This ruling was not made public and, in effect, it amended 
the regulation for Continental without public hearing and 
approval by the Secretary and without public notice making 
the amendment available to all persons. 

On May 3, 1949, the first of two certificates of label ap¬ 
proval was issued by deputy commissioner Mealey for Con¬ 
tinental's whisky to be sold under the brand name ‘‘EM¬ 
BASSY CLUB—Fine Whisky—Distilled from carefully 
selected grains to achieve superior quality and flavor” and 
with an age statement on the label reading “This Whisky 
is 4 rears Old—FULLY MATURED—Bottled Under the 
Rigid Supervision of the Distiller.” Exh. B to complaint. 
The other certificate of label approval was issued August 1, 
1949. The label was identical with the earlier label, save 
for changes in physical design and insertion of the word 
“rare” before “flavor”. Exh. D to complaint. 

4. A. T. Circular 1037 —On April 7, 1949, a month previ¬ 
ous to the issuance of the first certificate of label approval 
and while the “Canadian Type Whisky” proposal was still 
pending, deputy commissioner Mealey issued A. T. Circular 
1037 (Supp. p. 5, this Brief). While this ruling (con¬ 
trary to the Mealey ruling of November, 1948) was made 
public, nevertheless it also, in effect, amended the regula¬ 
tion without going through the statutory public notice and 
hearing procedure and without obtaining the approval of 
the Secretary as provided by the Act. The ruling per¬ 
mitted age to be claimed for the period of storage in reused 
cooperage if the whisky was later transferred to new 
charred oak cooperage for at least six months and was dis¬ 
tilled between August 1, 1944 and October 31, 1946. Con- 
tinentaPs whisky was distilled during this particular period. 
J.A. 3. However, the Circular was suspended five days 
after its issuance and later was revoked (Supp. p. 8, this 
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Brief). It had ceased to be in effect before the first cer¬ 
tificate of label approval was issued. 

5. The First 1949 Proposal —Promptly on suspension of 
A. T. Circular 1037 deputy commissioner Mealey noticed 
for bearing to be held July 11, 1949 various alternative 
reused cooperage proposals and combinations of proposals 
and alternatives (14 F.R. 2949) including the following: 

First, age to be claimed for the period of storage in re¬ 
used cooperage of a product designated “whisky” whether 
distilled above or below 160° proof. Among other matters, 
this proposal for amendment, if adopted, would have vali¬ 
dated the 1948 Mealey ruling. However, the proposal was 
even broader than the Mealey ruling in that it applied also 
to reused cooperage whiskies of manufacturers other than 
Continental, to such whiskies distilled below, as well as 
above, 160° proof, and to such whiskies whether or not used 
as “other whisky” in “blended whisky”. 

Second, elimination of the requirement that “whisky” 
produced in the United States and stored in reused coop¬ 
erage shall bear, in lieu of an age statement, a statement 
of the period of storage in reused cooperage. Adoption of 
this proposal would have repealed the regulation here un¬ 
der attach. 

Hearings were held and an exhaustive record made. 
None of the proposals was adopted. On August 31, 1949, 
the Treasury Department issued official Press Statement 
S-2095 (Supp. p. 8, this Brief) stating that— 

“After study of the hearings held on July 11 and 
12 on the proposals for labelling and advertising of 
distilled spirits as published in the Federal Register 
on June 4 the Department has concluded that such pro¬ 
posals would not he in the interest of consumers and 
therefore will not be adopted. 

“AT Circular No. 1037, dated April 7, 1949, has 
been revoked.” [Emphasis supplied.] 

6. The Second 1949 Proposal —On the same day as the 
issuance of the above official Press Release deputy commis- 
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sioner Mealey noticed for hearing (14 F.R. 5474) further 
reused cooperage proposals. These included one that, in 
case of a whisky stored in a reused barrel and subsequently 
transferred to a new charred oak barrel, age could be 
claimed for the combined periods of storage provided the 
whisky had been at least 18 months in the new charred oak 
barrel. In the more than four years since the hearings were 
held on the proposal in October, 1040, no such amendment 
has been made by the Treasury Department. 

7. The Arts Ruling —Deputy commissioner Mealey re¬ 
signed and was succeeded in office by appellee Avis, Novem¬ 
ber 13, 1051. In September, 1052, four years after the 
Mealey ruling was made, Avis stated that the ruling had 
come to his attention “comparatively recently”. Fxh. J to 
complaint. Following discussions and conferences with 
Continental. Avis on September 10, 1052, rescinded the 
Mealey ruling on the ground that it was incorrect. Exhs. I 
and J to complaint. Avis’ rescission did not, however, re¬ 
voke the certificates of label approval. Shortly thereafter 
Continental filed its complaint in this case. 

SUMMARY OF ARGUMENT 

Continental’s product is whisky as defined generally in 
§ 5.21(b) of the Regulations. It has no specific type desig¬ 
nation. It was produced in the United States and was stored 
in reused cooperage. In consequence, the reused cooper¬ 
age labeling regulation by its terms applies literally to 
Continental’s product and requires that it bear on the label 
a statement of the fact of storage in reused cooperage in¬ 
stead of an age statement. The regulation makes no dis¬ 
tinction between whisky distilled above, and whisky dis¬ 
tilled below, 160° proof, as urged by Continental. 

The correctness of interpreting the regulation literally 
as applicable to Continental’s and similar domestic reused 
cooperage whiskies, is confirmed by the explanatory state¬ 
ment issued by the Federal Alcohol Administrator at the 
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time of the adoption of the regulation (Supp. pp. 2-3, this 
Brief) and by the long history of unsuccessful attempts 
following extensive administrative hearings to amend the 
regulation so as to do away with the reused cooperage 
statement {supra, pp. 8 to 12) 

The presence in the Regulations of a definition of age 
that covers all alcoholic beverages, is not an authorization 
of the use of age statements for all such alcoholic beverages. 
Notwithstanding the definition the Regulations in manv in- 
stances prohibit age statements on the labels of alcoholic 
beverages where such statements would be misleading. 

Further, the fact that corn whisky is a domestic reused 
cooperage whisky and is required to state age on the label, 
is not a basis for construing the reused cooperage regula¬ 
tion as permitting Continental’s whisky to state age on the 
label. Corn whisky is an American type whisky: Conti¬ 
nental’s is not. The reused cooperage regulation does not 
apply to corn whisky but only to whiskies as defined gen¬ 
erally in § 5.21(b), that is, to whiskies that (unlike Ameri¬ 
can whiskies such as Rye, Bourbon, and Corn) have no 
specific type designation. 

The reused cooperage regulation is not unreasonably dis¬ 
criminatory. Continental’s whisky is not identical with 
foreign reused cooperage whiskies, such as Scotch, Irish, 
or Canadian, or the domestic reused cooperage whisky, 
Corn, but is only alleged to be equal in quality. The fact 
of equal, or even superior, quality does not give immunity 
from the statutory requirement that the labeling Regula¬ 
tions (a) prohibit, irrespective of falsity, label statements 
relating to age or manufacturing processes that the Fed¬ 
eral Alcohol Administrator finds likely to mislead the con¬ 
sumer, and (b) provide the consumer with adequate infor¬ 
mation as to identity and quality. The reused cooperage 
regulation prohibits misleading statements as to age and 
manufacturing processes. The method of storage is an 
important part of the manufacturing process. The regula¬ 
tion by requiring a storage statement also identifies whis- 
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kies like Continental’s by distinguishing between such whis¬ 
kies and other domestic whiskies having no specific type 
designation but which are distilled below, not above, 160° 
proof and which are stored in new charred oak, not reused, 
cooperage. Classifications of various whiskies as provided 
by the Regulations are reasonable and the reused cooperage 
statement is at least one reasonable method of distinguish¬ 
ing between certain whiskies. The Act leaves to the Federal 
Alcohol Administrator, following notice and hearing, the 
determination, with the approval of the Secretary of the 
Treasury, of the appropriate regulations. 

Continental’s whisky is distilled above 160° proof and 
is a liglit-bodied whisky. The notice of the 1937 hearing, 
pursuant to which the reused cooperage regulation was 
adopted, gave notice that there would be considered at the 
hearing proposals for regulations providing a standard of 
identity for light-bodied whiskies and permitting age claims 
for period of storage of such whiskies in second-hand (i.e., 
reused) cooperage. The notice given afforded the “rea¬ 
sonable public notice” required by the Act and was ade¬ 
quate to make Continental aware of the subject matter up 
for consideration. Continental appeared at the hearing. 

The rescission by defendant Avis of deputy commissioner 
Mealey’s unpublished letter-ruling permitting Conti¬ 
nental’s reused cooperage whisky when used as “other 
whisky” in “blended whisky”, to claim age for its period 
of storage in reused cooperage, was not the revocation of 
a license contrary to the due process clause of the Consti¬ 
tution. Continental’s Embassy Club whisky is not even a 
“blended whisky” within the scope of the Mealey ruling. 
Both Continental’s applications for certificates of label ap¬ 
proval and the certificates themselves on their face state 
that they do not relieve from violations of the Regulations 
and that the product in the bottle is required to conform to 
the representations on the label. Continental’s product 
does not conform to the age representations on its label. 
Further, the certificates of label approval were not re- 
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scinded but are still outstanding and available for proper 
use. The unpublished letter-ruling of deputy commissioner 
Mealey was not a license but an interpretation that does 
not estop the Government from subsequent reversal. 

The motion to dismiss was not improvidently granted. 
The motion is not to be treated as one for summary judg¬ 
ment. The matters in the Government’s Memorandum of 
Points and Authorities in support of its motion to dismiss 
asserted by Continental to be evidentiary matters raising 
issues of fact, were explanations of various labeling reg¬ 
ulations or arguments and background material. They 
were not presented to the Court in the form of depositions, 
admissions, or affidavits, but only in a memorandum that 
was no more than a trial brief and not a vehicle of factual 
conflict. There are no genuine issues of material fact. The 
motion concedes the facts well pleaded. 

The reused cooperage regulation was adopted after ex¬ 
tensive administrative hearings and has been retained fol¬ 
lowing extensive administrative hearings on amendment 
proposals. The factual matters Continental offers to prove 
were matters on which evidence could have been offered at 
those hearings. The questions of discrimination and con¬ 
sumer protection are questions required to be thrashed out 
before the Treasury Department. Continental does not even 
allege that the evidence of record at the administrative 
hearings fails to support the regulation. 

ARGUMENT 

L The Avis Ruling is a Proper Interpretation of the 

Regulation 

The reused cooperage whisky labeling regulation reads as 
follows: 

“Notwithstanding the foregoing provisions of this 
paragraph, in the case of whisky (as defined in §5.21 
(b), Class 2), produced in the United States on and 
after March 1, 1938, and stored in reused cooperage, 
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there shall be stated in lieu of the words ‘ * * * is 
(years and/or months) old’ the words ‘ * * * stored 
(years and/or months) in reused cooperage’, and in 
lieu of the words ‘* * * (years and/or months) or 
more old’ the words ‘* * * stored (years and/or 
months) or more in reused cooperage’: Provided, That 
this paragraph shall not apply to ‘ blended Scotch type 
whisky’ or to any whisky properly contained therein.” 
Kegs. § 5.39(a), unnumbered paragraph. 

The Avis’ ruling (Exh. J to complaint) states that the 
above regulation requires that Continental’s whisky dis¬ 
tilled at more than 160° proof and stored in reused cooper¬ 
age be labeled to show the length of the period of such stor¬ 
age. Accordingly, Avis rescinded the contrary Mealey rul¬ 
ing. 

The correctness of Avis’ construction of the regulation 
seems obvious since Continental’s product is whisky, 
the product “defined in § 5.21(b), Class 2,” was “pro¬ 
duced in the United States on and after March 1, 1938,” 
and was “stored in reused cooperage.” Continental 
claims that since its whisky was distilled above 160° proof, 
the regulation does not apply. On its face the regulation 
does not distinguish between whiskies distilled above or 
below 160° proof. Where the Administrator intended such 
a distinction, the Regulations so specify, as for example, 
§ 5.34(e). 

Continental’s whisky falls squarely within the language 
of the regulation. There is no ambiguity and the literal 
interpretation should prevail. Ilelvering v. JIamel. 311 U.S. 
504, 510-511 (1941), per Stone, J. 

The correctness of Avis’ construction of the regulation is 
also supported by the explanatory statement made by the 
Federal Alcohol Administrator (Supp. p. 1, this Brief) at 
the time the regulation was adopted in 193S. 

Further, the correctness of Avis’ construction of the 
regulation is supported by the history of the attempts to 
amend it. On three different occasions subsequent to the 
adoption of the reused cooperage regulation proposals 
were made to amend it which, if adopted, would have per- 


17 


mitted Continental’s whiskv and the whiskv of others when 
produced in the United States, distilled above 160° proof, 
and stored in reused cooperage, to claim age for the period 
of storage. On another occasion an attempt (A.T. Circu¬ 
lar 1037) was made to accomplish the same end without 
going through the amendment hearing procedure. See 
supra , pp. S to 12, this Brief. Obviously, such proposals, 
all noticed for hearing by deputy commissioner Mealey 
himself, were wholly unnecessary if his unpublished 
exemption of Continental from the reused cooperage regu¬ 
lation was correct and if that regulation, properly con¬ 
strued, permitted whiskies, such as Continental’s, to claim 
age. The three proposals for amendment of the regulation 
were all rejected and the A.T. Circular was rescinded. 

Continental, however, would have this Court reject the 
plain language of the reused cooperage regulation and dis¬ 
regard its historical background and, in addition, would 
have this Court read into the regulation words which are 
not there—to wit, that the regulation applies only to whisky 
distilled at under 160° proof. Its arguments for such con¬ 
clusion are (a) that the plain language of the regulation 
is in conflict with the definition of “age” in § 5.1 (j) of the 
Regulations, (b) that the plain language is in conflict with 
a construction excluding corn whisky, and (c) that the 
regulation construed in accordance with its plain language 
is so discriminatory that it is invalid. These contentions 
will be considered next. 

A. The Regulation as Construed by Avis is Not in Con¬ 
flict With the Definition of “Age” 

Section 5.1 (j) of the Regulations defines “age” as 
follows: 

“ (j) The term ‘age’ means the period during which, 
after distillation and before bottling, distilled spirits 
have been kept in oak containers, charred if for a 
whisky of American type other than corn whisky, 
straight corn whiskv, blended corn whiskv, or a 


blend of straight corn whiskies. In the case of Amer¬ 
ican type whiskies produced on or after July 1, 1936, 
other than corn whisky, straight corn whisky, blended 
corn whisky, and blends of straight corn whisky ‘age’ 
means the period during which the whisky has been 
kept in charred new oak containers.” 

The above definition of the term “age” was adopted in 
1936 (1 F.R. 757) prior to the adoption of the reused coop¬ 
erage regulation. The definition does not give rise to any 
ambiguity in the reused cooperage regulation and does 
not conflict with it. Section 5.1 (j) is merely a definition. 
The definition covers all distilled spirits irrespective of 
whether aire mav lawfullv be claimed and stated on the 
label for them. Being only a definition § 5.1 (J) does not 
carry with it or imply a right to state age on the label of 
any particular whisky or other distilled spirit. That right 
depends on other provisions of the Regulations (§5.39) 
which require age statements where informative and not 
misleading and prohibit them where uninformative or de¬ 
ceptive. A definition with respect to a product is not a li¬ 
cense to violate labeling requirements for that product. 
Land O’Lakes Creameries v. McNutt , 132 F. 2d 653 (C.A. 
S, 1943). 

Thus various prohibitions against age statements are to 
be found in the Regulations even though the particular 
product has “age” within the § 5.1 (j) definition. For ex¬ 
ample, age may not be stated for neutral spirits (bever¬ 
age alcohol), gin, liqueurs, cordials, or vodka. Regs. 
§ 5.39(d). Age may not be stated for cocktails, gin fizzes, 
highballs, bitters, and other specialties. Regs. § 5.39(d). 
And finally, there is the reused cooperage regulation itself. 

The Regulations have never permitted age statements 
indiscriminately for each and every kind of distilled 
spirits covered by the definition of “age”. 
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B. The Regulation as Construed by Avis is Not in Con¬ 
flict with its Construction as Regards Corn Whisky 

Continental also argues that since the reused cooperage 
regulation has been construed by the Government as not 
applying to corn whisky, the regulation likewise should he 
construed as not applying to Continental’s whisky inas¬ 
much as both are reused cooperage whiskies. 

The reused cooperage regulation does not apply, and 
never has applied, to corn whisky or any other ‘‘Ameri¬ 
can type whisky.” The regulation applies to “whisky (as de¬ 
fined in § 5.21(b), Class 2), produced in the United States.” 
This reference is to the first paragraph of § 5.21(b) which 
includes whiskies, such as Continental’s, having no specific 
type designation. That first paragraph does not cover corn 
or other American whiskies. Such whiskies are separately 
covered by subparagraphs (1) to (10) of § 5.21(b). 

The artistry of the draftsmanship of the reused cooper¬ 
age regulation may be questioned by some, but it has been 
construed from the beginning as not applying to corn 
whisky. Thus at the time the reused cooperage regulation 
was promulgated in 1938 the Federal Alcohol Administra¬ 
tor issued an explanatory statement in which he specifically 
recognized that the regulation does not apply to corn 
whisky. In the statement he said (Supp. pp. 2-3, this 
Brief)— 

“3. Labeling of whiskey stored in reused cooperage. 
The amendments to the regulations on this subject ac¬ 
complish the following results:. .. 

“(c) All whiskeys produced in the United States 
(other than corn whiskey and foreign types) ... and 
stored in reused cooperage, will be labeled as fol¬ 
lows : 

“(1) The class designation of the product will be 
‘whiskey’ and it may not bear the designations ‘rve 
whiskey’, ‘bourbon whiskey’, ‘straight whiskey’, 
‘straight rye whiskey’, ‘straight bourbon whiskey’, or 
any other designation applicable to American type 
whiskeys.... 
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“(3) The label of the product will also contain, in 
lieu of the age statement prescribed for American 
whiskey stored in charred new oak containers, the 

statement *... stored-, (years and/or months) in 

reused cooperage ’.” [Emphasis supplied] 

The wording of other sections of the Regulations make 
this same distinction between American type whiskies, in¬ 
cluding corn whisky, and whiskies having no specific type 
designation, including Continental’s whisky. Some of these 
other sections are— 

§ 5.34 ... “ (d) In the case of whisky (as defined by Sec. 
5.21(b)) and American type whisky # # 

§5.46 . . . “(d) Whisky (as defined in § 5.21(b)) and 
American type whiskies * * 

§ 5.51 ... “(d) * * # shall not be labeled as whisky (as 

defined in § 5.21 (b)) or as any type of American whisky 

* * * >> 

• 

Under the reused cooperage regulation whiskies without 
a type designation, such as Continental’s, must when pro¬ 
duced in the United States and stored in reused cooperage, 
bear on the label the reused cooperage storage statement. 
They are the whiskies “defined in § 5.21(b)”. American 
type whiskies, including corn, are, on the other hand, not 
covered by the reused cooperage regulation. Age state¬ 
ments for them are provided elsewhere in the Regulations. 

The reused cooperage regulation is literally applicable 
to Continental’s whisky and inapplicable to corn whisky. 
The inapplicability of the regulation to corn and other 
American type whiskies is no basis for construing it to be 
inapplicable to Continental’s whisky of no specific type 
designation. 

C. The Regulation as Construed by Avis is Not so Dis¬ 
criminatory as to be in Excess of Statutory Au¬ 
thority 

The Act grants authority to make regulations (a) that 
will prohibit, irrespective of falsity, label statements re¬ 
lating to age or manufacturing processes, that the Federal 
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Alcohol Administrator 0 finds likely to mislead the consumer, 
and (b) that will provide the consumer with adequate in¬ 
formation as to the identity and quality of products. Con¬ 
tinental does not allege either that the evidence of record 
at the 1937 hearing or that the evidence of record at the 
hearings which resulted in the rejection of proposals to 
amend the regulation, is insufficient to sustain the Admin¬ 
istrator’s conclusions that age statements on reused coop¬ 
erage whisky produced in the United States and designated 
as “Whisky”, unqualified by any specific type designation, 
would likely mislead the consumer as to age or manufactur¬ 
ing processes and not provide him with adequate informa¬ 
tion as to identity and quality. 

Continental’s product distilled above 160° proof and 
stored in reused cooperage would, under the Regulations as 
construed by appellee Avis, bear a label reading: 

WHISKY 

This Whisky Stored-Years in Reused Cooperage 7 

The Regulations also provide for a whisky produced in 
the United States from a mash in which no one grain, as 
rye or corn, predominates, and distilled under 160° proof 
and stored in new charred oak cooperage as is required for 
American type whiskies. Regs. § 5.21(b). Labels on such 
a product would read under the Regulations: 

WHISKY 

This Whisky Is-Years Old 

Both labels would show by the address of the distiller that 
both whiskies were produced in the United States, not in 
Canada or some foreign country. If both of these whiskies 
have been in storage less than two years, then the only per¬ 
tinent difference between their labels is that one carries an 

® Today it would be his successor, the Secretary of the Treasury. 

7 The blank is filled in by the appropriate number of years. 
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age statement and the other a reused cooperage storage 
statement. 8 

Under the construction of the Regulations urged by Con¬ 
tinental. the labeling difference, namely, an age statement 
on the one whisky and a reused cooperage statement on the 
other, would he eliminated. Both whiskies could he on the 
market with the same label statement ,— 

WHISKY 

This Whisky is-Yeaks Old 

The label on Continental’s whisky would fail to disclose that 
although produced in the United States, it is not an Amer¬ 
ican type whisky, that it is ‘‘similar’’, so Continental al¬ 
leges, to Canadian whisky (J.A. 9), and that it has the 
characteristics derived from storage in reused cooperage 
instead of the characteristics derived from storage in new- 
charred oak cooperage. It is immaterial for the motion to 
dismiss what these respective characteristics may be, what 
are the “traditional” methods of storage, and which is the 
higher quality whisky. The point is that the labeling dis¬ 
tinctions between the two whiskies would vanish. 

Actually, the two products are wholly different. One is 
distilled above 160° proof, the other under 160° proof. One 
is stored in new charred oak cooperage, the other in reused 
cooperage. The consumer is entitled to know that the two 
products are different and the Act provides for regulations 
enabling him to know that fact. The Federal Alcohol Ad- 
ministrator with the approval of the Secretary of the Treas¬ 
ury concluded that distinguishing between the two wholly 
different products by an age statement for one and a re¬ 
used cooperage statement for the other, would adequately 
inform the consumer that the two products were different. 

Were Continental’s objection that while the two products 
are different and should be distinguishable by the labels, 

8 If the whisky distilled under 160° proof has been aged over 
two years in new charred oak cooperage, then its label carries the 
word “straight” in addition to “whisky”. Regs. § 5.21(b) (2). 
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nevertheless another method should he employed than age 
and reused cooperage statements, then Continental has an 
adequate remedy at law. This Court is not the forum for 
the exercise of that remedy. Continental may propose 
to the Director, Alcohol and Tobacco Tax Division, Inter¬ 
nal Revenue Service, as an amendment to the Regulations, 
and request hearing on, a different statement or type desig¬ 
nation that is both informative and non-deceptive for 
domestic reused cooperage whisky distilled at over 160° 
proof. 

If, on the other hand, Continental is refusing to recognize 
the differences between the two products and is seeking 
through this appeal to eliminate any adequate differentia¬ 
tion between them on the labels, then Continental is attempt¬ 
ing to have this Court direct Government officers to ignore 
the statutory mandates of adequately informing consumers 
as to identity and prohibiting misleading age and manu¬ 
facturing process statements. 

Continental urges that the present label distinction based 
on the reused cooperage statement illegally discriminates 
against its product in favor of (1) corn whisky, (2) Cana¬ 
dian whisky, and (3) in its brief, but not its complaint, 
Scotch and Irish whisky. 

As recognized in the Regulations these foreign whiskies 
are the distinctive products of Scotland, Ireland, and Can¬ 
ada, manufactured in compliance with the laws of their re¬ 
spective countries regulating the manufacture of whiskies 
for home consumption. Regs. § 5.21(b) (11), (12), and (13). 
Com whisky is a distinctive product distilled below 160° 
proof, distilled from a mash of more than 80% corn, and 
stored in new uncharred or reused containers. Regs. 
§ 5.21(b)(1). All these whiskies by definition differ from 
each other and from Continental’s product. Continental 
does not allege that its product is the same as Scotch whisky, 
Irish whisky, Canadian whisky, or corn whisky. At the 
most it alleges that its whisky is “at least equal in quality” 
to such whiskies (J.A. 9). Admitting for the purposes of 
the motion to dismiss that Continental’s whisky is at least 
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equal in quality to other whiskies, the facts alleged by Con¬ 
tinental establish that its whisky is of a different identity 
than any of the other whiskies mentioned in its complaint. 
Inasmuch as the Act requires that the regulations inform 
the consumer of the identity, as well as the quality, of a 
whisky, obviously there must be a difference between the 
labels of whiskies of different identity. 

Neither is there any allegation in Continental’s com¬ 
plaint that the various categories (1) foreign whiskies, as 
Scotch, Irish, and Canadian; (2) American whiskies, as Rye, 
Bourbon, 'Wheat, Malt, Rye Malt, and Corn; and finally 
(3) other “whiskies” having no specific type designation, 
are unreasonable classifications. 

Continental’s real objective appears to be to eliminate 
wholly label distinctions between the two whiskies falling 
within the third category heretofore described (i.e., between 
its whisky distilled above 160° proof and stored in reused 
cooperage and the no-predominate-grain whisky distilled 
below 160° proof and stored in neic charred oak cooperage); 
also to eliminate partially label distinctions between its 
product and American type whiskies. These differences in 
method of manufacture, both as regards proof of distilla¬ 
tion and method of storage, are a reasonable basis for 
classification and the age statement versus reused cooper¬ 
age storage statement is at least one reasonable method for 
indicating the differences. The Administrator so found and 
there is no allegation that he acted capriciously. 

Irrespective of the comparative quality of two products 
a consumer is entitled to protection from both the possibil¬ 
ity and the actuality of confusion, deception, and substitu¬ 
tion. He is entitled to this even where two products are 
indistinguishable in certain aspects. Carotene Products Co. 
v. United States , 323 TT.S. 18, 23, 31 (1944). The very fact 
that any two products even have the same taste, consist¬ 
ency, and color, or are indistinguishable by the ordinary 
consumer, or have other similarities in quality, is a basis 
for legislative requirements designed to protect the consu¬ 
mer from confusion, deception, and substitution. Sage 
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Stores Co. v. Kansas ex rel Mitchell, 323 U.S. 32 (1944); 
Carolene Products Co. v. United States, cited above. The 
same policy of consumer protection, as well as prevention 
of unfair competition, is carried out by Congress in the 
'Wool Products Labeling Act of 1939 (54 Stat. 1128, 15 
U.S.C. § 68) in its requirements for informative labeling 
distinctions between new, reprocessed, and reused wool in 
wool products, and in the Fur Products Labeling Act (65 
Stat. 175, 15 U.S.C. §69) in its requirements for informa¬ 
tive labeling distinctions between new and used fur. 

Authority to adopt regulations to protect the consumer 
from confusion, deception, and substitution in situations 
like the present has long been established by the decision 
of the Supreme Court in United States v. Ninety-five Bar¬ 
rels Alleged Apple Cider Vinegar, 265 U.S. 438 (1924). The 
case involved the labeling of two products: One, apple 
cider vinegar made from the juice of fresh apples, and the 
other a vinegar made from evaporated apples 'with the ad¬ 
dition of pure water. There was no question of the purity 
of either product and it was specifically found that the 
vinegar produced from the evaporated apples had prac¬ 
tically the same chemical analysis as the vinegar produced 
from the fresh apples. Nevertheless, the Court found them 
to be different products by reason of the difference in manu¬ 
facturing processes and held it false and misleading to label 
the vinegar from the evaporated apples as “ apple cider 
vinegar”, the same name as that by which the consumer 
knew the vinegar made from fresh apples. 

The two vinegars were not identical because of the differ¬ 
ence in the manufacturing processes. The question was not 
one of inferiority, but one of misrepresentation as to iden¬ 
tity. The Court arrived at its conclusion despite the fact 
that the Food and Drugs Act prohibited only false or mis¬ 
leading labeling and did not require disclosure of manu¬ 
facturing processes. The Federal Alcohol Administration 
Act goes further. It not only prohibits deceptive labeling 
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but also prohibits statements likely to mislead the consumer 
as to age and manufacturing processes. 

A regulation, such as the reused cooperage labeling reg¬ 
ulation, that requires a truthful statement with respect to 
the actual manufacturing process, cannot be said to be dis¬ 
criminatory because it requires different label statements 
for products manufactured by different processes. 

II. The Adoption of the Regulation Did Not Violate the 
Notice Requirements of Section 5 of the Act 

The pertinent portion of § 5 of the Act reads as follows: 

“The Administrator shall give reasonable public 
notice, and afford to interested parties opportunity for 
hearing, prior to prescribing regulations to carry out 
the provisions of this section.’’ 

On October 1,1937, the Administrator gave notice in part 
as follows (2 F.R. 20S0)— 

“Notice is hereby given of a public hearing to be 
held on Monday, November 15, 1937, at 10:00 A.M., at 
the Mayflower Hotel, Connecticut Avenue and de Sales 
Street, Washington, D. C., for the purpose of taking 
evidence with reference to proposed amendments of 
Regulations No. 5, Relating to the Labeling and Ad¬ 
vertising of Distilled Spirits.” 

****** 

“(b) To amend Article II, and other pertinent sec¬ 
tions of the regulations, in such manner as to create 
a standard of identity for so-called ‘light-bodied’ 
whiskeys, and to permit such whiskeys to be stored in 
specially selected or treated second-hand oak con¬ 
tainers, and to claim age for the full period of such 
storage.” 

Following the hearings on November 15 and 16, 1937, the 
Administrator adopted the regulation here under attack by 
Continental. It alleges in its complaint that the Notice of 
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Hearing did not give interested parties notice that whisky, 
“such as that described in paragraph 7” of its complaint, 
i.e., whisky distilled at a proof in excess of 160° and stored 
in reused cooperage, would be affected by any regulation 
adopted. (J.A. 12). 

The Notice of Hearing clearly stated that a standard of 
identity for “so-called ‘light-bodied’ whiskies” was to be 
considered and also there would be considered the question 
of age claims for such whiskies for the period of their stor¬ 
age in second-hand containers. Continental’s whisky is 
distilled at over 160° proof. Such a whisky is a “so-called 
‘light-bodied’ whisky”. Continental’s whiskey is stored in 
reused cooperage and “second-hand oak containers” are 
reused cooperage. The Regulations as amended following 
the hearing did establish a standard of identity for 
whiskies, like Continental’s, produced in the United States, 
distilled at a proof in excess of 160°, i.e., light-bodied, and 
stored in reused cooperage. That standard of identity is 
the one for “Whisky” without a specific type designation. 
(3 F.R. 486). As stated by the Administrator at the time 
of the promulgation of the Regulation (Supp. p. 3, this 
Brief): 

“(c) All whiskeys produced in the United States 
(other than corn whiskey and foreign types), on and 
after March 1, 1938 and stored in reused cooperage, 
will be labeled as follows: 

“(1) The class designation of the product will be 
‘whiskey’. . .” 

Further, the Regulations as amended did lay down a rule 
as to age claims for such whisky. They barred age claims 
for the storage in reused cooperage, and required a reused 
cooperage storage statement (3 F.R. 486). On this point, 
the Administrator stated at the time (Supp. p. 3, this 
Brief): 

“(3) The label of the product will also contain, in 
lieu of the age statement prescribed for American 
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whiskey stored in charred new oak containers, the 

statement ‘ . . .stored- (years and/or months) in 

reused cooperage’.” 

Continental attempts to explain away the term “so-called 
‘light-bodied’ whiskies” in the Notice of Hearing by stat¬ 
ing in its brief (p. 42) that— 

“The reference in (b) to ‘so-called “light-bodied” 
whiskies’ must, in view of the status of the regulations 
and of the industry at the time the Notice was issued, 
be read so as to refer only to American type whiskies 
and not to whiskies distilled at over-160 0 proof.” 

There is no basis for this statement. Continental does 
not allege any basis for the statement. The Notice does not 
so limit or define the term “light-bodied” whiskies. 
Whiskies distilled at under 160° proof are not light-bodied 
whiskies. American type whiskies, that is, Rye, Bourbon, 
Wheat, Malt, Rye Malt, and Corn, are distilled at under 
160° proof and are not liglit-bodied whiskies. Continental’s 
whisky is distilled at over 160° proof and is a light-bodied 
whisky. 

Finally, representatives of Continental personally ap¬ 
peared at the hearings and filed a statement by its presi¬ 
dent in which he said: 

“However, we strenuously oppose any restriction 
which would limit the use of refilled cooperage to light¬ 
bodied whiskies. All American type whiskies age well 
in refilled cooperage and any distinction attempted to 
be drawn in this connection would be arbitrary in 
nature, and utterly discriminatory.” 0 

Obviously, the president of Continental, when he argued 
in his statement filed at the time of the hearing that reused 
cooperage should be permitted to be used not only for light- 

9 Transcript of Hearings, Nov. 16, 1937, p. 417. We make refer¬ 
ence to this transcript since it is cited by Continental in its Brief, 
p. 43, fns. 56 and 57. 
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bodied whiskies but also for American type whiskies, did 
not regard the two designations “light-bodied” and “Amer¬ 
ican type” as synonymous. Continental even in its Brief 
in this case (p. 18) distinguishes between light-bodied re¬ 
used cooperage whiskies and the “heavier” bodied Amer¬ 
ican type ■whiskies, rye and bourbon. 

The Notice of Hearing was adequate to make Continental 
aw r are, and did make it fully a-ware, of the subject matter 
up for consideration. 

“Reasonable public notice” does not require a hearing 
upon the precise language finally adopted. In United States 
v. Wriglitwood Dairy Co., 127 F. 2d 907 (C.A. 7,1942), com¬ 
plainant based its objections on the variances between the 
proposed regulation and that finally adopted. The Court 
said (pp. 910-911): 

“The contention rests upon a misunderstanding of 
the purpose and the requirements of the type of hear¬ 
ing provided for by §8c(3) of the [Agricultural Mar¬ 
keting Agreement] Act. The object of such a hearing 
is not only to afford the individuals the opportunity of 
airing their objections to the proposed scheme of 
things, but is also to give the administrators the chance 
of obtaining information which might have been over¬ 
looked or otherwise not available to them. * # * 

“By no reasonable interpretation does the Act re¬ 
quire literal identity between a proposed marketing 
agreement and an order as issued. To be sure, 5 Se(10) 
refers to ‘a marketing agreement upon which a hearing 
has been held/ hut that is to insure no more than that 
all those subject to an Order knew of the proposal and 
that there had been a public hearing on the considera¬ 
tions. If complete identity were required, there would 
never be an end to hearings: the Secretary could never 
make changes in the light of the evidence adduced with¬ 
out calling a new hearing. Such is not the law; whether 
there has been a hearing must be measured in the light 
of its purpose, not in terms of identity.” 
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IIL Neither the Certificates of Label Approval Nor the 
Mealey Ruling were Licenses and They were Not 
Revoked Contrary to the Due Process Clause of the 
Constitution. 

A. The Certificates of Label Approval "Were Not 
Licenses and "Were Not Revoked 

In the exhibits to its complaint Continental sets out two 
Applications for Certificates of Label Approval for “Em¬ 
bassy Club— Fine Whisky”. These applications were made 
by Continental in April and July, 1949, and two Certificates 
of Label Approval were issued by deputy commissioner 
Mealey pursuant to the applications. Exhs. B, C, D, and E 
to complaint. The applications provide on their face that— 

“The applicant agrees, by acceptance of the Cer¬ 
tificate of Label Approval applied for herein, that the 
issuance thereof shall not operate to relieve him from 

liabilitv for anv violation of the Federal Alcohol Ad- 
* * 

ministration Act, or regulations issued thereunder . . . 
or for failure of the contents of the containers to con¬ 
form to the statements and representations appearing 
thereon.” [Emphasis supplied] 

Continental’s applications set forth in the accompanying 
Form 27B, Supplemental, that the product was composed 
of “whiskies” and that less than 20% of the whiskies were 
straight whiskies. The labels submitted represented that 
“This "Whisky is 4 Years Old— Fully Matured”. Such an 
age statement is wholly appropriate for such a product if 
the whiskies in the bottle have been stored in new charred 
oak cooperage. Tt is wholly inappropriate if the whiskies 
in the bottle have been stored in reused cooperage. The 
application did not state the kind of cooperage used, 
whether new or reused. 

The certificates, like the applications, require such con¬ 
formance. Thus the Certificates of Label Approval state 
(Exhs. C and E to complaint) that— 
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“This certificate shall not operate to relieve any 
person from liability for any violation of the Federal 
Alcohol Administration Act or regulations issued there¬ 
under, and shall cover the identified products and au¬ 
thorize their . . . introduction in commerce, only if . . . 
the contents of such containers conform to the state¬ 
ments and representations made thereon.” [Empha¬ 
sis supplied] 

Since the contents of containers on which the labels were 
used were whiskies stored in reused cooperage, the contents 
did not conform to the age representations on the approved 
labels. The certificates grant no license or permission for 
whiskies that do not conform to the labels. 

Further, the certificates have not been revoked. They 
are still outstanding. Even if the outcome of this litigation 
is adverse to Continental, the labels approved by the cer¬ 
tificates can still be used by Continental on bottles whose 
contents do conform to the representations on the labels. 
It is, therefore, clear that the certificates of label approval 
constitute no authorization or license to Continental for the 
use of reused cooperage whisky under the labels approved. 

B. The Mealey Ruling Was Not a License and is Subject 

to Revocation 

Continental, however, argues that the Avis interpreta¬ 
tion of the regulation and rescission of the Mealey ruling 
“works a revocation on the ‘Embassy Club’ certificates” 
(Brief, p. 45). In effect, Continental is saying that the un¬ 
published Mealey ruling (separate from the Certificates of 
Label Approval) was itself a license to market Conti¬ 
nental’s reused cooperage whisky under a label bearing an 
age statement and that this “license” was revoked by the 
Avis ruling. This Court has already decided that a change 
in the interpretation of a labeling regulation by a later 
directly contrary interpretation does not constitute an 
amendment of the regulation without the required statutory 
notice and hearing. Gibson Wine Co. v. Snyder , 90 U.S. 
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App. D.C. 135, 194 F. 2d 329 (1952). Much less does the 
change in the interpretation amount to a revocation of a 
“license” to avail oneself of the first interpretation. Nor 
is the Government estopped from reversing its interpreta¬ 
tion of an alcoholic beverage labeling regulation. Walker- 
Hill Co. v. United States, 162 F. 2d 259 (C.A. 7, 1947), cert, 
denied, 332 U.S. 771. 

C. Continental Is Not Entitled to Equitable Relief on 
the Basis of the Mealey Ruling for Continental Has 
Not Oferated in Accordance With That Ruling 

Continental has suffered no damage through the issuance 
of the Avis ruling, for Continental’s Embassy Club whisky 
was not labeled in accordance with the rescinded Mealey 
ruling. Even if the Mealey ruling were held to be a proper 
interpretation of the Regulations, Continental’s product 
would be labeled in violation thereof and constitute a viola¬ 
tion of law and regulations. The Mealey ruling (Exh. A 
to complaint) specifically stated the Bureau would permit 
age claims on Continental’s product only if “used as ‘other 
whisky’ in blended whisky”. Blended whisky is a distinc¬ 
tive product and is specifically defined by the regulations 
(Regs. § 5.21(b) (7)) and must contain a minimum of 20% 
straight whisky in combination with other whisky or 
neutral spirits. Continental’s product as described by 
the Forms 27-B (Exhs. B and D to complaint) contains 
“whiskies—included in which there are less than 20% by 
volume of 100 proof straight whiskies”. It is, therefore, 
not a blended whisky and does not purport to be so by the 
label. Its labeling would still be contrarv to the Regula- 
tions, even should the Mealey ruling be considered a proper 
interpretation of the Regulations. 

As to its Embassy Club whisky Continental acquired no 
rights under the Mealey ruling for Continental never pro¬ 
duced the whisky in accordance with that ruling. Conti¬ 
nental now seeks through these proceedings to have this 
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Court authorize the continued marketing of a product 
which would be labeled in violation of law and regulations 
even should this Court find for Continental that the Avis 
rescission of the Mcaley ruling was improper. 

Stripped of its trimmings, Continental’s argument is that 
the rescission of an unpublished, interpretive ruling 
amounts to a revocation, contrary to the due process clause 
of the Constitution, of a license (the Embassy Club cer¬ 
tificate of label approval) even though the ruling does not 
cover the Embassy Club whisky and even though the 
so-called license on its face specifically denies any release 
of liability for label misrepresentations. This is an ex¬ 
cellent instance for the application of Chief Justice White’s 
aphorism that “To state the proposition is to refute it”. 

IV. The Pleadings Do Not Pose Issues Requiring Trial on 

the Merits 

Continental also seeks reversal of the lower court’s order 
on the ground that “the complaint poses factual issues re¬ 
quiring trial on merits” (Brief, p. 25), and therefore the 
motion to dismiss was improvidently granted. 

A. The Motion to Dismiss Concedes the Facts 

Well Pleaded 

In the complaint (J.A. 7, par. 18) it is alleged that as a 
result of the reused cooperage regulation “the marketabil¬ 
ity of all such brands will be irreparably and unjustifiably 
injured.” Assuming arguendo that this allegation is not 
merely a general conclusion of fact inadequate to overcome 
the presumption of validity of the regulation (cf. Pacific 
States Box and Basket Co. v. White, 296 U. S. 176, 184-5 
(1935), nevertheless since the Act is constitutionally 
valid, 10 the injury is legally justifiable if the regulation 
is within the scope of the standards laid down by the Act. 

10 Arrow Distilleries, Inc. v. Alexander, 109 F. 2d 397 (C.A. 7, 
1940), cert. den. 310 U.S. 646; William Jameson & Co. v. Morgen- 
thau, 307 U.S. 171 (1939). 
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Added competition and failure to obtain an expected mar¬ 
ket as a result of labeling regulations, is not an injury for 
which the courts grant relief. United States Cane Sugar 
Refiners' Association v. McNutt, 138 F. 2d 116,119 (C.A. 2, 
3943): cf., Mugler v. Kansas, 123 U.S. 623 (1887), and 
Hamilton v. Kentucky Distilleries and Warehouse Co., 251 
U.S. 146 (1919). Neither the Constitution nor the Act 
protect a market created by misleading or noninformative 
labeling. 

The complaint further alleges that Continental’s whisky 
is “at least equal in quality” to other whisky stored in re¬ 
used cooperage that does not have to bear a reused cooper¬ 
age statement on the label, i.e., Scotch, Irish, Canadian, and 
corn whisky, and is a “similar product” to Canadian 
whisky. (J.A. 9, pars. 25 and 26). For purposes of the 
motion to dismiss it is admitted that Continental’s whisky 
is equal, or more than equal, in quality to such other whis¬ 
kies. However, the presumed fact of high quality is not de¬ 
terminative of the validity of the regulation. The issue is, 
admitting the alleged high quality, whether the regulation 
as construed by appellee Avis is so discriminatory as to be 
in excess of the statutory authority to prescribe regulations 
(1) that prohibit, irrespective of falsity, age statements 
and statements of manufacturing processes found by the 
Administrator likely to mislead the consumer, and (2) that 
will provide him with adequate information as to identity 
and quality of products. High quality does not give im¬ 
munity from requirements for nondeeeptive and informa¬ 
tive labeling. 

Continental in its Brief (pp. 17, 20-21) reiterates the 
above two allegations as to market injury and equal 
quality in various forms and somewhat more colorfully, 
but it remains true that there is no genuine material issue 
of fact raised by the pleadings. Insofar as any claim of 
illegal discrimination is based on the face of the Regula¬ 
tions themselves this Court may take judicial notice of 
the regulations and of the differences in the requirements 
they impose as to age and storage statements for various 
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whiskies. The pleadings do not present any factual 
allegations that require a trial on the merits. 

B. The Motion to Dismiss is not to be Treated 
as One for Summary Judgment 

Continental makes one further point to support its argu¬ 
ment that the motion to dismiss was improvidently granted. 
In its Brief (pp. 26-27) Continental lists eleven items from 
the Government's Memorandum of Points and Authorities 
in Support of Motion to Dismiss that Continental states 
are evidentiary matters giving rise to factual issues. All 
save three are explanations or constructions of various 
labeling regulations themselves and all eleven are at most 
arguments or background materials. 

Such items do not require tlie motion to dismiss to be 
treated as a motion for summary judgment within the 
meaning of Rule 12(b). Matters outside the pleadings 
necessitate such treatment only if they are “presented” to 
the Court in the form of “depositions”, “admissions”, or 
“affidavits” and are not “excluded” by the Court. Sardo 
v. McGrath, 90 U.S. App. D.C. 195, 196 F. 2d 20 (C.A. Dist. 
Col., 1952). Here the matters are presented, as this Court 
said in the Sardo case, in a Memorandum that is no more 
than a trial brief and not a vehicle of factual conflict. 
Further, Government counsel pointed out at the hearing 
on the motion to dismiss that such matters should be ex¬ 
cluded by the Court from consideration. Official Transcript, 
March 18, 1953, pp. 11-12, 19, 31, 80. While the Transcript 
does not show formal action by the Court on the point, it 
is to be assumed that since the Court granted the motion 
to dismiss, it excluded such matters from consideration if 
otherwise they would have converted the motion to dismiss 
into a motion for summary judgment. 

The Government’s motion to dismiss concedes as a 
matter of law the facts well pleaded in the complaint. The 
Government’s Memorandum of Points and Authorities did 
not present facts such that an opportunity to controvert 
them became necessary. 
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Both appellees and ourselves contend that the complaint 
standing alone does not state a claim upon which relief 
can be granted. Further by alleging a mere general con¬ 
clusion of discrimination Continental does not become en¬ 
titled to a court trial. The question of consumer protection 
and discrimination was thrashed out before the Treasury 
Department. If it is to be reconsidered (as it has been 
three times), there is the place for its reconsideration. 

CONCLUSION 

The reused cooperage labeling regulation was adopted 
after adequate notice. The category of domestic reused 
cooperage whisky, other than corn whisky, is part of a 
reasonable classification system for labeling purposes and 
is not illegally discriminatory. The regulation is not in 
excess of the statutory authority to prescribe labeling regu¬ 
lations that will prevent misleading age and manufactur¬ 
ing process statements and give adequate information as 
to product identity and quality. 

The regulation does not except domestic reused 
cooperage whisky, like Continental % distilled above 160° 
proof whether the regulation is construed literally, in the 
light of the several amendment proposals, or in the light 
of the other provisions of Regulations No. 5. Appellee 
Avis’ construction is correct. 

The pleadings pose no factual questions that require 
trial by the District Court. The complaint alleges no 
discrimination that is unreasonable. It merelv alleges that 
two different whiskies are required to be labeled differently 
so as to show they are different. The order of the District 
Court granting the motion to dismiss should be affirmed. 

Respectfully submitted, 

Frederic P. Lee 
1200 18th Street, N. W. 
Washington, 6, D. C. 

Amicus Curiae 
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Supplement A 

Treasury Department 
Federal Alcohol Administration Division 
Washington 

Press Release No. 91 

Immediate Release February 28, 1938 

W. S. Alexander, Administrator of the Federal Alcohol 
Administration, today announced that as a result of the 
public hearing held in Washington on November 15, 1937, 
certain amendments to the distilled spirits labeling regula¬ 
tions have been adopted with respect to the bottling of 
distilled spirits for export, the creation of a new standard 
of identity for corn whiskey, and the labeling of various 
types of whiskey stored in reused cooperage. Although at 
the hearing on November 15, 1937, testimony was taken 
upon numerous other proposed amendments to the distilled 
spirits labeling regulations, Mr. Alexander announced that 
no decision had yet been made on these questions. The 
amendments to the regulations, just adopted, dispose of 
items 1, 2, 5 and 8 of the original notice of hearing (FA-120) 
and item 4 of the supplemental notice of hearing (FA-122). 
These amendments accomplish the following results: 

1. Bottling of Distilled Spirits for Export. Section SO of 
Regulations No. 5 has been amended so as to exempt from 
the domestic labeling requirements all distilled spirits 
bottled for export, whether exported in bond or otherwise. 

2. Standard of Identity for Corn Whiskey. The amend¬ 
ments define “corn whiskey” as a distillate from a fer¬ 
mented mash of not less than 80% corn grain, stored in 
uncharred oak containers, or reused charred oak containers, 
and not subjected, in the process of distillation or other¬ 
wise, to treatment with charred wood. 

3. Labeling of Whiskey Stored in Reused Cooperage. 
The amendments to the regulations on this subject accom¬ 
plish the following results: 
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(a) All American whiskeys (other than corn whis¬ 
key), produced on and after July 1, 1936, and prior to 
March 1, 1938, and stored in reused cooperate, will 
continue to be marketed under the same regulations 
as were heretofore applicable to such products. Such 
whiskeys will be labeled “Rye whiskey”, “Bourbon 
whiskey”, etc., as the case may be, depending upon the 
composition of the mash, but the label of the product 
may not contain any statement of or relating to age or 
maturity. 

(b) Corn whiskey, stored in uncharred or reused 
charred oak containers, regardless of the date of pro¬ 
duction, will continue to bear the designation “com 
whiskey” and, when stored in such containers for the 
minimum period prescribed for straight whiskey, will 
bear the designation “straight corn whiskey”. 

(c) All whiskeys produced in the United States 
(other than corn whiskev and foreign types), on and 
after March 1,1938 and stored in reused cooperage, will 
be labeled as follows: 

(1) The class designation of the product will be 
“whiskey”, but the product may not bear the designa¬ 
tions “rye whiskey”, “bourbon whiskey”, “straight 
whiskey”, “straight rye whiskey”, “straight bourbon 
whiskey”, or any other designation applicable to Amer¬ 
ican type "whiskeys. 

(2) If the whiskey is distilled at not exceeding 
160° proof, the class designation “whiskey” will be 
immediately followed by the explanatory statement 
“Distilled from rye mash”, “Distilled from bourbon 
mash”, etc. 

(3) The label of the product will also contain, in 
lieu of the age statement prescribed for American 
whiskey stored in charred new oak containers, the 

statement “* * * stored-(years and/or months) in 

reused cooperage”. 

(d) All American whiskeys, other than corn whiskey, 
produced on and after March 1, 1938, and stored in 
charred new oak containers will continue to bear the 
class and type designations, and age statements, here¬ 
tofore applicable to such products. 

(e) All American type whiskeys, produced in a for¬ 
eign country, and imported into the United States on 
and after May 1,1938, will be accompanied by a govern- 
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mental certificate stating, in addition to matters here¬ 
tofore prescribed, the type of cooperage used for stor¬ 
age purposes,—namely, whether new or reused and 
whether charred or uncharred. 

(f) All American whiskeys, regardless of the date of 
production, which are treated on or after March 1,1938, 
with oak chips: through percolation or otherwise, dur¬ 
ing distillation, rectification or storage, will be mar¬ 
keted under a label upon which appears in direct con¬ 
junction with the class and type designation the state¬ 
ment “Colored and flavored with wood chips”. This 
provision does not apply to whiskeys now stored in bar¬ 
rels containing wood chips, nor to any whiskey hereto- 
for produced which was percolated over wood chips at 
the time of distillation. It does apply, however, to any 
of such whiskeys which are hereafter subjected to addi¬ 
tional wood chip treatment, as well as to any whiskey 
hereafter produced and subjected to such treatment. 

It is the opinion of the Administrator that the foregoing 
amendments to the distilled spirits labeling regulations will 
operate to preserve the traditional standard applicable to 
American type whiskeys, and that under the regulations as 
now amended no whiskey which fails to meet that standard 
may be designated upon the label as “rye whiskey”, “bour¬ 
bon whiskey”, “straight rye whiskey” or “straight bour¬ 
bon whiskey”, or under any other similar type designation 
which is exclusively applicable to the standard American 
product. Item 5 of the Notice of Hearing (FA-120) has 
been rejected. This proposal, if adopted, would have made 
it optional rather than mandatory that age be stated for 
American type whiskey less than one year old. 

The Administration is grateful to the industry for its 
splended cooperation in presenting information at the hear¬ 
ings and for its observations and briefs submitted upon the 
questions, all of which have been of great assistance in deal¬ 
ing with the problems. Every effort has been made to 
treat fairly with the subject and resolve the conflicting 
views and opinions to the best interests of the consumer and 
the industry alike. 
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Supplement B 

Treasury Department 

Office of Commissioner of Internal Revenue 
Washington 25, D. C. 

AT-Circular 

A. T. No. 1037 April 7, 1949 

LABELING OF RECOOPERED WHISKY PRO¬ 
DUCED DURING THE PERIOD AUGUST 1, 

1944, THROUGH OCTOBER 1946 AND 
ORIGINALLY STORED IN RE¬ 
USED COOPERAGE 

To District Supervisors 

and Others Concerned: 

For some time the Bureau lias had before it various re¬ 
quests and proposals calculated to afford relief to distillers 
who produced whisky during the period August 1, 1944 
through October 1946 and stored it in reused cooperage. It 
has been represented that a number of industry units, par¬ 
ticularly the smaller operators, were obliged to package 
their whisky in this manner for the reason that the new 
cooperage traditionally used for aging American type whis¬ 
kies was not obtainable. These requests have been predi¬ 
cated upon the condition that whisky produced during this 
period and so stored would later be transferred to new 
charred oak cooperage and allowed to remain therein for 
some minimum period; and they have as their objective the 
use of the age statements, as well as certain of the class and 
type designations, to which the whisky would have been 
entitled had it been stored in new cooperage at the time of 
distillation. 

For some time it appeared doubtful that these requests 
should be acted upon favorably since the Bureau had before 
it no data tending to show that whisky recoopered in this 
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manner would have the same characteristics as whisky 
stored in new barrels originally, and for the further reason 
that it was considered that some competitive advantage 
might thus be given to the holders of these whisky stocks in 
view of the fact that the price of new cooperage has declined 
since the period in question. However, continued study of 
the situation and analyses and tests made of many samples 
of recoopered whisky have furnished satisfactory answers 
to both of these questions. These analyses indicate that 
there is no discernible difference between whisky which has 
been aged for a given period, the first part of the period 
being spent in reused cooperage and the latter part in new, 
and whisky which has been aged for a like period in a new 
charred barrel from the beginning; and substantial data 
has been submitted establishing that the cost of the reco¬ 
opered whisky is somewhat greater than would have been 
the case had it been possible to store it in new cooperage 
originally, considering extra outage, the expense of hand¬ 
ling, investments in both types of barrels, and other cost 
factors. 

The Bureau has reason to believe that without some re¬ 
lief such as has been requested, many of the small units in 
the industry will be in serious difficulty as a result of factors 
which were beyond their control—their inability to acquire 
sources of cooperage supply during the time in question or 
to secure cooperage from independent producers during this 
period of restricted output. Other agencies of the Govern¬ 
ment interested in preventing monopolistic trends or in af¬ 
fording all possible protection to the smaller and less 
powerful industry units have also urged this office to take 
any action possible to afford the necessary relief. The 
regulations do not make any specific provision for the label¬ 
ing of whiskies so transferred from reused to new cooper¬ 
age and aged in a combination of both types of barrels, 
since the cooperage shortage which occurred during the 
war period and directly afterwards obviously could not have 
been foreseen at the time the regulations were developed. 
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In view of these various considerations the Bureau will 
permit corn, straight corn, rye mash, bourbon mash, wheat 
mash, etc., whiskies distilled during the period August 1, 
1944 through October 31,1946, originally stored in reused 
cooperage and later transferred to new charred oak coop¬ 
erage, to be labeled with class and type designations and 
age statements as follows: 

(a) Whiskies transferred to new charred oak cooper¬ 
age and remaining in the new cooperage for at least 
twenty-four (24) calendar months shall be designated 
“straight rye whisky,” “straight bourbon whisky” etc., 
as the case may be, and may claim age for the total 
combined periods of storage in the reused cooperage 
and the new charred oak cooperage. 

(b) Whiskies transferred to new charred oak coop¬ 
erage and remaining in the new cooperage for at least 
six (6) calendar months but for less than twenty-four 
(24) calendar months shall be designated “rye 
whisky,” “bourbon whisky,” etc., respectively, and 
may claim age for the total combined periods of storage 
in the reused cooperage and the new charred oak coop¬ 
erage. Since these whiskies may not employ the desig¬ 
nation “straight,” it will, of course, not be permissible 
to use them as the required straight whisky base for 
blended whisky products, regardless of the age claims 
to which this ruling will entitle them. 

Applications for the approval of labels to be used on 
whiskies in the category covered by paragraph (b) above 
should be accompanied by information identifying the whis¬ 
kies as belonging to this classification. Certificates of la¬ 
bel approval issued pursuant to such applications will be 
appropriately endorsed limiting their use to the labeling 
of the whiskies so identified. 

Carroll E. Mealey, 

Deputy Commissioner. 
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Supplement C 

Information Service Washington, D. C. 

Immediate Release 

Wednesday, August 31,1949 S-2095 

The Treasury Department today issued the following 
statement: 

“Public hearings will be held on October 3, 1949, on new 
proposals for labelling of traditional American type whis¬ 
kies, such as bourbon and rye. 

“The October 3 hearing will consider two new proposals, 
as follows: 

“1. American type whisky (other than corn) must be 
aged at least 18 months in new charred oak barrels. 

“2. Such American type whisky, which has been aged at 
least 18 months in new charred oak barrels, may claim age 
for any combined period of storage in new and used 
barrels, provided the label specifically includes a statement 
of the age acquired in used charred oak barrels. 

“After study of the hearings held on July 11 and 12 on 
the proposals for labelling and advertising of distilled 
spirits as published in the Federal Register on June 4, the 
Department has concluded that such proposals would not 
be in the interest of consumers and therefore will not be 
adopted. 

“A. T. Circular No. 1037, dated April 7, 1949, has been 
revoked.’ ’ 
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No. 11,933 


CONTINENTAL DISTILLING CORPORATION, 

Appellant 

v. 

GEORGE M. HUMPHREY, ET AL., Appellees 


Appeal From Judgment of United Stales District Court 
for the District of Columbia 


BRIEF FOR APPELLANT IN REPLY TO APPELLEES 

AND AMICI CURIAE 


I. A TECHNICAL TERM OF GREAT ECONOMIC VALUE 
CANNOT BE ARROGATED TO ONE SEGMENT OF AN 
INDUSTRY. 

It is of the utmost importance to a proper disposition 
of this case that the various arguments be placed in 
contest. Appellant’s challenge of the validity of section 
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39(a) of Regulations 5 does not depend upon its argument 
that appellees have interpreted that section incorrectly. 
Interpretation of the regulations has been discussed at 
length only because appellant believes that its interpreta¬ 
tion is the proper one (see pages 35 to 43 of original brief) 
and that appellees’ brings the regulation into conflict with 
the governing statute.!) 

But even if it be assumed that appellees have interpreted 
section 39(a) properly (properly, that is, within the 
technical framework of the regulations and without relation 
to the statute) and that the notice of hearing which pre¬ 
ceded the promulgation of the last unnumbered paragraph 
did encompass appellant’s whisky, there yet remains the 
ultimate question: Is application of the last unnumbered 
paragraph of section 39(a) of Regulations No. 5 to 
appellant’s whisky consistent with the standards set forth 
in the Federal Alcohol Administration Act? In its naked 
essence, the complaint charges an arbitrary exercise of 
power not given to appellees by the Congress. The regula¬ 
tion in question may have been issued with all the pro¬ 
cedural care required by the governing statute and yet be 
substantively invalid. The evidence at the legislative type 
hearing preceding the regulation may have been over¬ 
whelmingly in its favor, but the question of statutory 
authority for the actions of public officers remains for 
judicial decision. 

Under the statute, appellees are authorized to do only 
that which will prevent consumer deception as to “age, 
manufacturing process Tetc.] ” and which will “provide the 
consumer with adequate information as to the identity and 


i Under such circumstances, the rule of construction applicable to regula¬ 
tions as well as to statutes is that set out in NLRB v. Jones and Laughlin 
S. Corp., 301 U.S. 1, 30 (1937): 

“The cardinal principle of statutory construction is to save and not to 
destroy. We have repeatedly held that as between two possible inter¬ 
pretations of a statute, by one of which it would be unconstitutional and 
by the other valid, our plain duty is to adopt that which will save the 
act. Even to avoid a serious doubt the rule is the same.” 
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quality of the products. . It is evident that, under the 
complaint, appellees’ action is contrary to these statutory 
standards since the complaint alleges that appellant’s whis¬ 
ky is denied the right to claim age while comparable whis¬ 
kies are permitted to claim age; and that the reasons which 
make an age claim permissible for so many other whiskies 
stored in reused cooperage apply equally to appellant’s 
whisky—i.e., that storage in reused cooperage is necessary 
if appellant’s whisky is to have the cumulative improvement 
in texture and quality which is connoted by the technical 
designation of “age”, just as it is necessary in the case 
of corn whisky, Canadian whisky, Scotch whisky and Irish 

whiskv. The invaliditv under the statute of the last unnum- 
• * 

be red paragraph of section 39(a) may, therefore, be said 
to derive from the contention that an age claim on appel¬ 
lant’s whisky label does not deceive or mislead the con¬ 
sumer and that an order directing it to stop claiming age 
is in excess of statutory authority. 

The vice of section 39(a), as construed by appellees, is 
that it discriminates against appellant’s whisky arbitrarily, 
for no reason relevant to the statutory purpose. The effect 
of such discrimination is to deny to appellant the use of 
one of the most valuable components of a whisky label— 
the age claim—at the very same time it is allowed other 
whiskies comparable either in type or method of storage 
or both. A technical term of great economic value is thus, 
bv administrative fiat, made to enhance the holdings of 
one part of an industry while denied to another part of 
the same industry. This is clearly invalid under 
Willapoint Oysters v. Ewing , 174 F. 2d 676, 697 (9 Cir., 
1949), Alberty v. Federal Trade Commission , 86 U.S. App. 
D.C. 238, 242 (1950), and other cases discussed by appellant 
in detail in its principal brief. 2 Nevertheless, not a single 
reference is to be found in the briefs of either appellees 
or amici curiae to these decisions. No mention is made 


2 See pages 21 et seq. of appellant’s principal brief. 
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of that section of the opinion in WUlapoint Oysters v. 
Eicing, supra, which declared invalid a regulation of the 
Food and Drug Administration requiring west coast 
oysters to be labeled “Pacific oysters ” instead of 
“oysters”. Said the Court in that case, 

“Permitting one segment of a sea food industry to 
enjoy the exclusive use of a term naturally associated 
with and normally applied to an article of food in 
common use under a common name without the most 
cogent reasons directly pertinent to the protection of 
the consuming public, appeals to us as being outside 
the bounds of reason and fairness. A purchaser who 
inspects the two products side by side, one labeled 
* Oysters’, the other ‘Pacific Oysters’, would probably 
be left with the impression that the latter are in some 
form atypical, possibly not a true member of the 
oyster family. We think that the danger inherent in 
such a situation makes it manifestly unfair to that 
portion of the industry discriminated against, and to 
that extent we regard the requirement as arbitrary, 
capricious and an abuse of discretion.” 

In Gibson Wine Co. v. Snyder , 90 U.S. App. D.C. 135, 139 
(1952), this Court quoted the first sentence of the above- 
quoted portion of the WUlapoint Oysters opinion and 
described the position stated therein as “in essence the 
same as that which we take” in Gibson Wine. This Court 
said that the principle established in WUlapoint Oysters 
was applicable in Gibson Wine but led to a conclusion 
favorable to the regulation there involved. The process 
of reasoning is contained in the following passage: 

“In short, there was ... [in WUlapoint Oysters '] 
a common name in common use for an article of food, 
and the court would not approve a limitation of the 
use of that name to one segment of the industrv. 
If, in the present case, we found the common name 
‘blackberry’ in common use for all horticultural 
blackberries, including the variety ‘bovsenberry’, we 
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would reach the same conclusion as did the Ninth 
Circuit. The opposite premise of fact brings us by 
the same process of reasoning to our conclusion.” 
90 U.S. App. D.C. at 139. 

Applying the criteria set out by Judge Prettyman in the 
Gibson Wine case, we have this situation here: The 
allegations of the complaint are sufficient to allow appellant 
to prove that there is in common use for whiskies a state¬ 
ment of age on the labels thereof; that such an age 
statement is to be found on all whiskies comparable to 
appellant’s whisky in either type or method of storage or 
both; that appellees have interpreted their regulations in 
such fashion as to prevent appellant’s whisky from bearing 
an age statement while, at the same time, they allow these 
comparable whiskies to bear the very same age statement. 
It is this precise situation which is condemned in both 
Willapoint Oysters and in Gibson Wine —and appellant is 
entitled to present its proof thereon. 

Appellees’ argument rebutting the allegations of dis¬ 
crimination is a novel one. It substitutes for a reasonable 
classification one which is so narrow that it includes only 
appellant’s whisky, since no other reused cooperage whisky 
which is comparable in type, and none for which reused 
cooperage is the preferred method of aging, is denied 
the right to claim age. Having thus established a class of 
one, appellees proceed to say that every whisky in the same 
class as appellant’s must bear a reused cooperage state¬ 
ment. 3 In considering this matter of too-restrictive a 
classification, it should be noted that here, as in Hamilton 
National Bank v. District of Columbia, 81 U.S. App. D.C. 
200, 203 (1946), “the matter before us is the validity of 
an administrative action, and the scope of the power of 
classification by an administrator under a statute is 
obviously much less broad than is the power of the 
Congress in the first instance.” Nor is an administrator’s 


3 Appellees ’ Brief, p. 15. 
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power to classify as broad as the power of a state legisla¬ 
ture which, with respect to classification, is bounded by 
the equal protection clause of the 14th Amendment. Even 
in the latter case, however, “The classification, in order to 
avoid the constitutional prohibition, must be founded upon 
pertinent and real differences, as distinguished from 
irrelevant and artificial ones. The test to be applied in 
such cases as the present one is — does the statute 
arbitrarily and without genuine reason impose a burden 
upon one group of taxpayers from which it exempts 
another group, both of them occupying substantially the 
same relation toward the subject matter of the legislation? 
*Merc difference is not enough. . . .’ ” Colgate v. Harvey, 
296 U.S. 404, 4*23 (1935). 4 If “mere difference”, unrelated 
to the legitimate objectives of the statute, is “not enough” 
to support a classification by a state legislature, it most 
certainly cannot suffice to support an administrative 
classification. 

Nevertheless, the entire thrust of appellees’ argument 
is that “mere difference”, unrelated to function or 
statutory purpose, is enough. Instead of making the right 
to claim age depend on whether appellant’s whisky does 
in fact improve with age and is in fact traditionally and 
properly aged in reused barrels, which is the test with 
regard to all other 'whiskies, appellees have arbitrarily 
denied appellant an age claim. In an attempt to fashion a 
rationalization for this arbitrary action, appellees speak 
of the importance of full disclosure to the consumer. 
Appellees’ regulations are not, however, based on a theory 
of complete disclosure. In the "words of amici curiae, who 
appear in support of appellees: 

“The Regulations are based on the premise that when 
the consumer asks for a particular kind of whisky, 
he is entitled to a product manufactured in the tradi¬ 
tional way for that whisky irrespective of his know- 


■* Emphasis supplied. 



7 


ledge, or lack of knowledge, of the details of the 
manufacturing process for the particular kind of 
whisky.” [Brief of amici curiae, p. 8]. 

That disclosure is not the driving force of the regula¬ 
tions, at least as far as age claims are concerned, is 
evident from the fact that appellant’s is the only whisky 
which is properly and traditionally aged in reused 
cooperage and which is presently required to state that 
fact on the label. All others—corn, Canadian, Scotch and 
Irish whiskies—may claim age for storage in reused 
cooperage without disclosing that fact to the consumer. 
Projecting the view of amici curiae, which we hold to be 
the correct view, there is no more reason for the consumer 
to be informed of the manufacturing process used by 
appellant than for him to be so informed in the case of 
corn, Canadian, Scotch and Irish whiskies—all of which 
are also reused cooperage whiskies. 

A second alleged justification for the arbitrary relegation 
of appellant’s whisky to a class by itself is to be found at 
pages 35-36 of appellees’ brief. They say: 

“Without the reused cooperage statement, there would 
be nothing on the label of appellant’s whisky to in¬ 
dicate that it differed from a whisky distilled at lower 
proof from a mash in which no single grain pre¬ 
dominates which was stored in new charred oak 
cooperage.” 

The whisky referred to by appellees would be designated 
as “straight whisky” after it had aged for two years. See 
Article II, § 21, class 2(b). Since appellees’ statement 
applies, therefore, only to whisky less than two years old 
and since virtually no such whisky is sold, appellees are 
using a hypothetical case to justify their very real dis¬ 
crimination against appellant. In any event, amici curiae 
themselves point out, at page 6 of their brief, that many 
whiskies bear no specific type designations. Presumably, 
the Administration thought this desirable. Whether or 
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not it is has nothing whatever to do with a suit involving 
the validity of an age claim for whisky which ages. 

In addition, it must be kept in mind that the hypothetical 
confusion which might conceivably result would follow 
from appellees’ own failure to establish type designations 
distinguishing between appellant’s whisky and the less than 
two-year old whisky described above. No one has 
suggested that appellant’s whisky does not now carry 
the proper type designation—“whisky”. In any event, 
appellant is unable to understand why a remote and 
hypothetical case of similarity of labeling is any more 
objectionable than that which prevails if appellant’s 
whisky is required to bear a reused cooperage statement 
instead of an age statement. To paraphrase the above 
quotation, there would then be nothing on the label of 
appellant’s whisky to indicate that it is identical in type 
and method of aging to Canadian whisky; in type to over- 
160° proof whisky stored in new uncharred cooperage; in 
method of aging to corn, Scotch and Irish. 

Appellant does not suggest that all should be labeled in 
identical fashion. What it does suggest is that appellees 
have set up standards of identity which are intended to 
establish type designations for different kinds of whisky. 
If two whiskies which do in fact improve with age have 
been given similar or identical type designations even 
though they are in fact different types, the remedy is not 
to deny one the right to claim age and then assert that that 
distinguishes between the two types. The remedy, 
obviously, is to establish a different type designation for 
one of them since it is with respect to type that they are 
different, not with respect to age. For example, a reference 
to the fact that appellant’s whisky is distilled at over-160® 
proof would serve to distinguish it from other whiskies 
produced in the United States and would take nothing 
from it which comparable whiskies enjoy. Similarly, if 
two whiskies are identical in type, such as over-160® proof 
whisky stored in new uncharred cooperage and over-160® 
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proof whisky stored in reused cooperage, allowing an age 
claim on the former and denying it to the latter could hardly 
be justified on the theory that it is necessary to distinguish 
between different types. Yet, under appellees’ view, one 
of these identical whisky types would bear an age claim 
while the second would not. 

II. THE FUNCTION OF A COMPLAINT AND OF A MOTION 
TO DISMISS FOR FAILURE TO STATE A CLAIM FOR 
RELIEF. 

Appellant’s complaint goes far beyond the minimal re¬ 
quirements of the Federal Rules of Civil Procedure in 
setting forth the bases for its contention that appellees’ 
actions are illegal. Nevertheless, interspersed throughout 
the briefs of appellees and of amici curiae, are intimations 
that appellant’s complaint is not specific enough. 3 Pre¬ 
occupation with the merits of this case and an undue haste 
to reach them ought not to obscure first principles. Rule 
8(a)(2) of the Federal Rules of Civil Procedure provides 
that a complaint shall contain 

“a short and plain statement of the claim showing 
that the pleader is entitled to relief.” 

Each averment is, according to Rule 8(e)(1), required to 
be “simple, concise, and direct. No technical forms of 
pleading . . . are required.” Statements of a conclu¬ 
sionary nature are approvingly set out in the Official 
Forms annexed to the Rules. For example, it suffices, in 
a complaint for negligence, to allege that “defendant 
negligently drove a motor vehicle against plaintiff who 
was then crossing said highway.” Official Form 9. And 
Rule 84 makes these forms “sufficient”, describing them 
as “intended to indicate the simplicity and brevity of 
statement which the rules contemplate.” 

•'* Where pleadings are required to be detailed and specific, as in cases of 
fraud but not in cases like the present one, the rules so state. See Rule 9(b), 
Federal Rules of Civil Procedure. 
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Consistently with this non-technical approach, it has 
become clearly established that, under the Federal Rules, 
plaintiffs are 

‘•not required to plead all their evidence * # The 
law is now settled that upon motion to dismiss a 
complaint on the ground that it does not state a claim 
upon which relief can be granted, the complaint should 
be construed in the light most favorable to the plain¬ 
tiff, with all doubts resolved in his favor and the 
allegations accepted as true. * * * And if, in view of 
what is alleged, it reasonably can be conceived that 
plaintiff can upon the trial make a case which would 
entitle him to some relief, the complaint should not be 
dismissed.” Aslier v. Rappa, 173 F. 2d 10, 12 (7 Cir., 
1949) 

This Court lias taken the same position. In Dollar v. Land, 
81 U.S. App. 1).C. 28, 30 (1946), this Court said that a 
complaint will be dismissed “ ‘only where it is clear and 
apparent to the court that the plaintiff would not be 
entitled to relief under anv state of facts which could be 
proved in support of the specific claim. ’ ” 6 
In making this determination, the Court may not require 
a plaintiff to set out with minute particularity the evidence 
he intends to introduce in support of his allegations. 7 
This is made clear in Louisiana Farmers’ Protective Union 
v. Great A. <0 P. Tea Co., 131 F. 2d 419, 422 (8 Cir., 1942), 
which involved a civil anti-trust suit. The complaint had 
been dismissed by the District Court. The Court of Ap¬ 
peals, reversing, said, “It is not necessary to set out in 
detail the acts complained of nor the circumstances from 
which the pleader draws his conclusions that violations of 

»’• See also Dioguardi V. burning, 139 F. 2d 774. 775 (2 Cir., 1944), a suit 
against the Collector of Customs at the Port of New York, in which Judge 
Charles Clark characterized the trial court’s dismissal of a complaint as 
“another instance of judicial haste which in the long run makes waste.” He 
pointed out that * ‘ Under the new rules of civil procedure, there is no pleading 
requirement of stating ‘facts sufficient to constitute a cause of action’ ...” 

* * * Ultimate facts and details of evidence are not required to be 
shown. ” F. E. if vers 4' Eros. Co. v. Goulds Pumps . 5 FRD 132, 133 (W.D. 
N.Y. 1946); Butcher v. United Electric Coal Co., 174 F. 2d 1003, 1006 (7 Cir., 
1949). 
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the acts of Congress have occurred and the pleader has 
been damaged.” The Court stated emphatically that “no 
matter how improbable it may be that the plaintiff can 
establish the allegations of its complaint, it is, nevertheless, 
entitled to the opportunity to make the attempt.” 131 F. 
2d at 423. To the same effect, see Jefferson Hotel Co. 
v. Jefferson- Standard Life Ins. Co., 7 FHD 722, 723 (E.D. 
Mo., 1948). 

The core of appellant’s complaint is the charge that 
appellee’s order directing it to stop claiming age for its 
whiskv is invalid because it is arbitrarv and in excess of 

V w 

statutory authority. Since the statute was designed to 
prevent consumer deception, the ultimate issue raised by 
the complaint is whether or not an order barring appellant 
from claiming age for its whisky prevents consumer decep¬ 
tion. This is clearly an issue of fact, or of mixed fact 
and law, just as is negligence. Appellees must, under the 
Federal Rules, either deny the allegation that their order 
has no relationship to preventing consumer deception or 
else they must be taken to have admitted it. Appellees 
would, however, prefer to have it both ways. Despite 
their motion to dismiss, which must be taken to have ad¬ 
mitted appellant’s allegations, they insist that their order 
prevents consumer deception. 

What has happened thus far in this case is that appel¬ 
lees have relied prematurely on doctrines of special com¬ 
petence and expertise, through the medium of a motion 
to dismiss, in an attempt to avoid showing the factual 
bases for their conclusion. On the record before them, a 
record which properly contains only the allegations of 
the complaint, neither this Court nor the Court below can 
gauge the existence or non-existence of deception allegedly 
resulting from an age claim for appellant’s whisky. The 
mere fact that appellees say again and again in their 
briefs that there is danger of consumer deception from 
such an age claim does not make it so. Nor does appellees ’ 
say-so establish as a fact that a patent discrimination 
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between appellant’s whisky and all other comparable 
whiskies is warranted; or what the consumer understands 
from the labels of corn and Canadian and Scotch and Irish 
whiskies which, like appellant’s, do not reveal that they' 
are stored in reused cooperate. In essence, these are 
issues of fact. For example, whether or not reused cooper¬ 
age is as much the traditional and proper method of aging 
appellant’s whisky as it is in the case of all the other 
whiskies enumerated above is a question of fact. Again, 
whether or not an age claim for appellant’s whisky de¬ 
ceives the consumer or denies him information which he 
ought to have, is also a question of fact. These issues 
must be resolved before the ultimate issues in this case 
can be reached—viz., the existence or non-existence of 
consumer deception and determination that the particular 
order challenged does or does not comply with the govern¬ 
ing statute. 

Appellees’ blithe and unsupported assurances of what 
is traditional, what is proper, what is deceptive and what 
the consumer understands about each of the whiskies, 
and that discriminatory treatment of like whiskies is 
warranted, do not suffice. Certainly, “facts conceivably 
known to the . . . [administrator], but not put in evidence, 
will not support an order.” Baltimore & 0. R. Co. v. 
United States, 264 l\S. 258, 263 (1924). Only the filing 
of an answer and a trial on the merits can begin to meet 
the allegations. “The relation between a required state¬ 
ment on the label of a food and the statutory evil of mis¬ 
branding becomes clear only when it is learned what con¬ 
sumers in fact understand from a label which omits the 
statement. Judicial review of the validity of administra¬ 
tive regulations . . . may consequently involve examination 
into the facts bearing upon the regulations, in order to 
develop the connection, or lack of it, between them and 
the statutory authorization.” Final Report, Attorney Gen¬ 
eral’s Committee on Administrative Procedure, p. 116 
(1941). 
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The issue here is like that raised by cases involving 
deceptively similar trade names. In such cases, as the 
Seventh Circuit pointed out in Albert Dickinson Co. v. 
Mellos Peanut Co., 179 F. 2d 265, 270 (7 Cir., 1950), 
visual comparison does not suffice. “The district court 
will be in much better position to determine the question of 
likelihood of consumer confusion as to source when it has 
before it on trial the testimony of the ordinarv and usual 
purchasers of popcorn and the evidence presented as to 
the manner and conditions under which popcorn is sold 
by both plaintiff and defendant.” This is true because 
the “ultimate question of the likelihood of consumer con¬ 
fusion as to source is one of fact.” Coca-Cola Co. v. Snow 
Crest Beverages, 162 F. 2d 280, 283 (1 Cir., 1947). 

III. EX PARTE ADMINISTRATIVE DETERMINATION LIKE 
THAT HERE MUST BE FOLLOWED BY DE NOVO 
COURT PROCEEDINGS. 

If this case had arisen by complaint before a quasi¬ 
judicial agency such as the Federal Trade Commission, 
then this Court would have had before it findings of fact. 
From these it could have determined whether the agency’s 
conclusions of law satisfied the governing statute. But 
where there is no such procedure, a de novo proceeding 
in the District Court is the proper remedy. This is evident 
from the course of proceedings in Gibson Wine Co. v. 
Sngder, 90 U.S. App. D.C. 135 (1952) where the Gibson 
Wine Company challenged an interpretation of the Alcohol 
Tax Unit preventing it from labeling its wine “black- 
berrv wine.” Since no administrative hearing had been 
held prior to issuance of the ruling under attack, and hence 
there was no record upon which to predicate judicial 
review, the District Court held a de novo hearing to 
determine the validity of the administrative action. De¬ 
tailed and voluminous evidence of expert and consumer 
understanding of the products involved was introduced. 
Without such a record in cases of this kind, “there is no 
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basis for application of any standard and the judicial 
review authorized by the statute [here, the Administrative 
Procedure Act] becomes a formal but futile gesture.’’ 
Washington Gas Light Co. v. Baker. 8S U.S. App. D.C. 
115, 121 (1950); see United States v. Carolina Freight 
Carriers' Corp.. 315 U.S. 475, 489 (1942). 

Perhaps the most comprehensive discussion of de novo 
proceedings is to be found in this Court’s opinion in 
Jordan v. American Eagle Fire Ins. Co., 83 U.S. App. 
D.C. 192 (1948). A suit was filed against Jordan, the 
Superintendent of Insurance, to enjoin him from putting 
certain rates into effect. One of the grounds for attacking 
the rates was the allegation that they had not been pre¬ 
ceded by an adversary hearing, quasi-judicial in nature. 
After pointing out that rate-making is legislative in nature, 
the Court said, 

“* * * Congress could pass a law without any hearing 
at all, but a man’s property could not be taken under 
that law until he had a full hearing, and even then his 
property could not be confiscated. In such case the 
law itself would not be invalid by reason of a proced¬ 
ural defect in that no hearing preceded its enactment. 
But the attempted taking of the property would be 
invalid if no opportunity for hearing was afforded.” 
83 U.S. App. D.C. at 199. 

The analogy to this case is clear. Although no due 
process hearing need precede promulgation of a regula¬ 
tion, because that is legislative in nature, there must be a 
due process hearing in connection with the determination 
that appellant’s whisky is not properly labeled. Appellant 
has already pointed out that in a case of license revocation, 
such as this one, the hearing must precede the revocation. 
See pages 44 et seq. of principal brief. In any event, it 
follows that “where the requisite due process hearing 
is not included in the legislative or administrative process, 
it may be adequately supplied by a judicial proceeding in 


15 


which new evidence may be supplied and full opportunity 
afforded for exploration of the bases of the disputed 
order.” 83 U.S. App. D.C. at 200; see also Ewing v. 
My ting er and Casselberry, 339 U.S. 594, 598 (1950). In 
Jordan, it was the insurance statute itself which provided 
for judicial review. In this case, it is the Administrative 
Procedure Act. In either event, denial of a hearing prior 
to issuance of the order requires that it be supplied 
thereafter. 

It has already been pointed out that, where there is 
no administrative procedure quasi-judicial in nature, the 
courts have no alternative but to hear the issues de novo 
if they are to make the requisite determination as to “the 
relation between a required statement on the label of a 
food and the statutory evil of misbranding.” 8 Indeed, 
“a de novo trial is the general principle applicable in these 
cases involving ex parte determinations of administrative 
bodies.” New Hampshire Fire Ins. Co. v. Murray, 105 
F. 2d 212, 217 (7 Cir., 1939). 9 And this principle has been 
held to be especially applicable in cases alleging discrimi¬ 
nation by an administrative agency. See 1 Vom Baur, 
Federal Administrative Law, § 403 (1942). 

Appellant had thought it too obvious to require extensive 
comment that the fact that there may have been substantial 


s Final Report of the Attorney General, etc., op. cit. supra, p. 12, at p. 116. 

ft Appellees and their predecessors have deliberately chosen to leave their 
administrative procedure in this primitive posture since they have done noth¬ 
ing about the Attorney General’s recommendation, made in i941, that a quasi¬ 
judicial hearing procedure be established with regard to certificates of label 
approval. He said at that time: 

“The Committee recommends that provision be made for a hearing on 
applications which have been denied after investigation. This provision 
would not only advise applicants that they may have an opportunity to 
be heard, but also the record made at such a hearing could, in the event 
of an adverse decision, serve as the basis for court review.” Final Report 
of the Attorney General, etc., op. cit. supra, p. 12, at p. 134. 

No action has ever been taken by appellees or their predecessors on this recom¬ 
mendation, which would apply a fortiori, to revocation of a certificate, and 
hence a de novo proceeding in the District Court becomes necessary in this 
class of case. 
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evidence at the legislative type hearings held prior to 
issuance of the 193S amendment to Section 39(a) cannot 
determine the basic issue of validity of the regulation, as 
applied, under the statute or satisfy the requirement of a 
de novo hearing. Nevertheless, amici curiae, at p. 21 of 
their brief, state: 

“Continental does not allege either that the evidence 
of record at the 1937 hearing or that the evidence of 
record at the hearings which resulted in the rejection 
of proposals to amend the regulation, is insufficient 
to sustain the Administrator.” 

The sufficienev of the evidence before an administrator 
* 

as a test of the legality of his action comes into play only 
upon review of quasi-judicial administrative proceedings. 
Thus, the Administrative Procedure Act provides that 
reviewing courts shall “(B) hold unlawful and set aside 
agency action, findings, and conclusions found to be . . . 
(5) unsupported by substantial evidence in any case sub¬ 
ject to the requirements of sections 1006 and 1007 of this 
title or otherwise reviewed on the record of an agency 
hearing provided by statute.” 5 U.S.C. § 1009(e). Al¬ 
though appellant contends that it should have been afforded 
the adversary quasi-judicial hearing referred to above 
(see Appellant’s principal brief, pp. 44 et seq.), the fact 
is that it was not. As a result, no quasi-judicial record 
was made in connection with the action taken by appellees. 
No rules of evidence were observed. There was neither 
cross-examination nor adversary sifting of facts and issues. 
No occasion exists, therefore, to consider the sufficiency of 
the evidence before the Administrator. 

The review required here is precisely that which was 
afforded in Gibson Wine Co. v. Snyder, supra —a de novo 
proceeding in the District Court. And on such a de novo 
consideration, the scope of review, according to the Ad¬ 
ministrative Procedure Act, is that the agency action 
challenged is unlawful if it is “(1) arbitrary, capricious, 
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an abuse of discretion, or otherwise not in accordance with 
law; (2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, au¬ 
thority, or limitations, or short of statutory right; (4) 
without observance of procedure required by law; * * * or 
(6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court.” 5 
U.S.C., § 1009(e). 

IV. THERE HAS BEEN NEITHER SETTLED ADMINISTRA¬ 
TIVE PRACTICE NOR CONGRESSIONAL ACQUIES¬ 
CENCE IN APPELLEES' INTERPRETATION. 

Appellees rely on the principle that “acquiescence by 
Congress in an administrative practice may be inferred 
by its silence,” 10 in an attempt to give validity to a con¬ 
struction of the regulations which finds no support in the 
statutory purpose. This principle presupposes the exist¬ 
ence of “an administrative practice” of some duration. 
Here, however, there was a ruling favorable to appellant 
in 1948, which was reversed by appellees as recently as 
1952. Appellant might thus argue with more justice than 
appellees that the ruling in its favor constitutes the “ad¬ 
ministrative practice” which is entitled to weight. Here, 
as in Merritt v. Cameron , n “the construction * * * by the 
Treasury Department has not been uniform # * *. There is 
no such long and uninterrupted acquiescence in a regula¬ 
tion of a department, or departmental construction of a 
statute, as will bring the case within the rule” that such 
construction is entitled to great respect. Where the ad¬ 
ministrative construction is one which, like that here, has 
been neither uniform nor consistent, “it will be taken into 
account only to the extent that it is supported by valid 
reasons.” 12 

Appellees ’ brief, p. 29. 
ll 137 U.S. 542, 552 (1890). 

i- Burnet v. Chieapo Portrait Co., 285 U.S. 1, 16 (1932): see Bap par Co. v. 
Helverina, 308 U.S. 3S9, 398 (1940); Isclin v. United States, 270 U.S. 245, 
251 (1926); United States v. Healey, 160 U.S. 136, 145 (1895). 
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In addition to the requirement that there be a settled 
administrative practice before the principle of acquies¬ 
cence by silence can be relied upon, there is the further 
requirement that this practice be disclosed to the public. 13 
Appellees' brief points to no instances, other than the 
195*2 ruling involved in this case, when appellees issued 
a ruling denying an age claim to over-160 0 proof whisky 
aged in reused cooperage. How, then, could there have 
been acquiescence by Congress in that which was never 
disclosed to it ? Even where an income tax ruling was pub¬ 
lished, but not as a Treasury Decision, it was held that 
Congress could not be presumed to have acquiesced in it. 
“* * * there is nothing to show that the attention of Con¬ 
gress 'had been called to the alleged ‘settled administrative 
practice \ to establish which the Commissioner cites only 
I.T. 1575, which ‘does not have the force or effect of 
Treasury Decisions and does not commit the Department 
to any interpretation of the law’ ” 14 Dean Griswold’s 
comment with regard to the re-enactment rule is particu¬ 
larly applicable here: 

“"When, as is usually the case, an administrative in¬ 
terpretation has not in fact received the attention of 
officers and committees of Congress, the mere fact of 
re-enactment should be regarded as wholly immaterial. 
Certainly, such a view more nearly corresponds with 
the realities than does the re-enactment rule.” 13 

Certainly, it is “treacherous to find in Congressional 
silence alone the adoption of a controlling rule of law.” 10 

Appellees also argue that “the problem has been con¬ 
sidered by the Congress and no action taken.” 17 They 

See Sanford's Estate v. Commissioner of Internal Revenue, SOS U.S. 39, 
52. 53 (1939). 

H Cole V. Commissioner of Internal Revenue, 81 F. 2d 4S5, 489 (9 Cir., 
1935); Helverinrj v. ,V. F. Trust Co., 292 U.S. 455, 468 (1934). 

is Griswold, A. Summary of the Regulations Problem, 54 Harr. L. Rev. 398, 
401 (1941). 

Girouard v. United States, 32S U.S. 61, 69 (1946). 

l" Appellees’ brief, p. 29. 
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point to no single instance, liowever, of Congressional 
attention having been called to the problem at issue here. 
Instead, they refer to several bills introduced in the years 
1948 and 1949 and to a report of the Senate Finance 
Committee in 1945. The Committee report says no more 
than that “ ‘Regulations of the Federal Alcohol Adminis¬ 
tration now provide that as to whisky produced on and 
after July 1, 1936, age statements on labels shall be based 
upon the length of time spirits have been stored in new 
oak containers.’ ” ,s This is merely a paraphrasing of the 
second sentence of Article I(j), and is applicable only “In 
the case of American type whiskies.” It is upon the first 
sentence of this same Article IQ’) that appellant relies to 
support its construction of the regulations as authorizing 
an age claim for its whisky, which is not “American type.” 
That sentence reads: 

“The term ‘age’ means the period during which 
after distillation and before bottling, distilled spirits 
have been kept in oak containers, charred if for a 
whisky of American type other than corn whisky, 
straight corn whisky, blended corn whisky, or a blend 
of straight corn whiskies.” 

Appellant’s whisky, as a non-American type, comes within 
the definition of age because, “after distillation and before 
bottling,” it was “kept in oak containers.” Reference to 
the 1945 report can thus more easily be made to support 
appellant’s contention than appellees’. 

Turning to the bills introduced in 1948 and 1949, none 
dealt with the specific problem of an age claim for over- 
160 0 proof whisky which ages in reused cooperage and 
none were ever reported out of Committee for hearings. 
H. R. 5849, 19 introduced in 1948, sought to provide for 
identical treatment of foreign and domestic whiskies. Its 
failure of passage may have been due to any number of 

18 Appellees ’ brief, p. 30. 

19 Appellees ’ brief, p. 30. 
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perfectly good reasons—among them that existing law 
sufficed to prevent labeling distinctions based on point of 
origin alone. Certainly, it cannot, without more, be relied 
upon to show that Congress turned its attention to the 
problem of an age claim for over-160 0 proof whisky aged 
in reused cooperage. 

The six bills introduced in 1949 and referred to by ap¬ 
pellees’** 0 all dealt with creating a new type designation, 
“domestic whisky”, and defining age for such whisky as 
the period during which the whisky remained in charred 
new oak containers. There is again no indication that 
Congress directed its attention to whisky like appellant’s. 
If it had, it would have learned that there was then in 
existence the 194S interpretation by the then Director of 
the Alcohol Tax Unit authorizing an age claim for appel¬ 
lant’s whisky. Using appellees’ technique of attributing 
to Congress an awareness even of things which were never 
disclosed to it, we may assume that the bills referred to 
were not enacted because Congress wished to leave in 
effect the 194S ruling. Similarly, H. R. 6032, 121 which 
would have authorized an age claim for all whiskies stored 
in reused cooperage is consistent with the view that Con¬ 
gress rejected the attempt to extend the 1948 ruling to 
American-type, belo\v-160° proof whiskies stored in reused 
cooperage. 

The short answer to appellees’ arguments of acquies¬ 
cence and Congressional consideration is that there was 
neither. The mere incantation of phrases cannot supply 
the content which is necessary before these rules of con¬ 
struction can come into play. 

V. THE CASES CITED BY APPELLEES AND AMICI 
CURIAE ARE NOT IN POINT. 

Instead of meeting appellant within the context of the 
applicable case law, appellees have cited cases in support 


20 Appellees' brief, pp. 30*31. 

21 Appellees ’ brief, p. 31. 
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of their position which range far afield. For example, in 
the course of their argument that “the regulations are 
within the scope of the Act”,-- they cite only three cases 
and some legislative history: (1) Gibson Wine Co. v. 
Snyder, 90 U.S. App. D.C. 135 (1952) and the legislative 
history are cited for the proposition that the Federal 
Alcohol Administration Act is a consumer statute, with 
which appellant agrees; (2) Two other cases, William 
Jameson & Co. v. Morgenthau, 25 F. Supp. 771 (D.D.C., 
1938), vacated 307 U.S. 171 (1939) and Arrow Distilleries 
v. Alexander, 109 F. 2d 397 (7 Cir., 1940), are cited for 
the proposition that the Act is constitutional, with which 
appellant also agrees. 

In a subsequent section, appellees rely on four cases 
to support their argument that “the regulation is reason¬ 
able.’’ Of these, they describe as the leading case, Pacific 
States Box and Basket Co. v. White, 296 U.S. 176 (1935). 
That case, decided prior to the promulgation of the Fed¬ 
eral Rules of Civil Procedure, involved an attack upon the 
constitutionality of an order of a state administrative 
body. There was no allegation of action in excess of 
statutory authority, the only attack being upon the order’s 
constitutionality under (a) the due process clause and equal 
protection clauses of the 14th Amendment; (b) the com¬ 
merce clause. It falls within that class of cases in which 
the Supreme Court has expressed its reluctance to reach 
constitutional issues. It has nothing whatever to do with 
a case like the present one, which alleges action by a 
federal officer in excess of statutory authority. In such 
cases, the applicable rule was stated by the Supreme Court 
in Manhattan General Equipment Co. v. Commissioner, 
297 U.S. 129 (1936), decided by the same Court in the same 
session as the Pacific States case. The Court said in the 
Manhattan General Equipment case: 

“The power of an administrative officer or board to 

administer a federal statute and to prescribe rules and 

22 Appellees * brief, pp. 25 ct seq. 



regulations to that end is not the power to make 
law—for no such power can be delegated by Congress— 
but the power to adopt regulations to carry into effect 
the will of Congress as expressed by the statute. A 
regulation which does not do this, but operates to 
create a rule out of harmony with the statute, is a 
mere nullity. Lynch v. Tilden Produce Co., 265 U.S. 
315, 320-322; Miller v. United States, 294 U.S. 435, 
439-440 and cases cited. And not only must a regula¬ 
tion, in order to be valid, be consistent with the statute, 
but it must be reasonable.” Id. at 134. 

Appellees also rely heavily on Carotene Products Co. v. 
United States, 323 U.S. 18 (1944) and United States v. 
Ninety-Five Barrels , 265 U.S. 438 (1924). The Carotene 
Products case was heard by the Supreme Court on a 
limited constitutional issue arising under the Filled Milk 
Act. The Court said that it “was moved to allow the 
petition [for certiorari] in order to examine the conten¬ 
tions that the accused articles of food cannot, under the 
due process clause of the Fifth Amendment to the Con¬ 
stitution, be banned from commerce when these compounds 
are nutritionally sufficient and not ‘in imitation or sem¬ 
blance ’ of milk or any milk product within the meaning of 
the statute. Id. at 19. Involved there was the consti¬ 
tutionality of an act of Congress, not the construction of 
a regulation by an administrator. There is not here a 
statutory prohibition of an age claim for appellant’s 
whisky, as there was in that case a prohibition against 
labeling filled milk as whole milk. But even in Carolene 
Products, buttressed as the statute was by the presumption 
of constitutionality, the case was not decided on a motion 
to dismiss. The facts were stipulated by the parties and 
the case decided on the merits. Id. at 20. And, on the 
merits, it was held that a statute requiring that artificial 
milk be labeled differently from whole milk is not un¬ 
constitutional. 

United States v. Ninety-Five Barrels, supra, held that 
the words “apple cider vinegar made from selected 
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apples” are misleading when the vinegar was made 
from dried apples. This holding was a determination on 
the merits of the particular case. Unlike the case now 
before the court, issue had been joined in that case and a 
statement of facts agreed upon. 265 U.S. at 439. 

In addition to the cases discussed above, appellees cite 
only one other case which we think requires comment, 
American Power and Light Co. v. SEC, 329 U.S. 90 (1946). 
That case did not involve an attack on the validity of an 
administrative regulation. Instead, it challenged the con¬ 
stitutionality of § 11(b)(2) of the Public Utilities Holding 
Company Act and came to the courts after the SEC had 
held a quasi-judicial hearing and ordered the dissolution 
of certain holding companies. The particular passage 
quoted by appellees at page 33 of their brief has reference 
to a peculiar branch of administrative law—that dealing 
with the fashioning of a remedy by an administrative 
agencv after it has determined that a violation of law 
exists. See discussion and citation of cases in the dis¬ 
senting opinion in Alberty v. Federal Trade Commission, 
86 U.S. App. D.C. 238, 243 (1950). 

It must be emphasized once again that none of the 
cases cited by appellees or by amici curiae deal with the 
issue of administrative discrimination and of action in 
excess of statutory authority and that the applicable law 
is to be found in WUlapoint Oysters, Alberty and the other 
cases discussed at pages 21 et seq. of our principal brief. 

VI. MISCELLANEOUS COMMENTS ON BRIEFS OF 
APPELLEES AND AMICI CURIAE. 

a. The interpretation of the regulations. 

Appellees and amici curiae make several technical argu¬ 
ments with regard to how the regulations fit one into the 
other. These arguments can in no way dispose of the 
central contention of the complaint which is that appellees’ 
action is arbitrary and in excess of statutory authority. 
But even meeting appellees on their own ground, their 
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arguments do not stand up. They say, at page 14 of their 
brief, that Article I(j), which defines age (and upon which 
appellant relies in its contention that a proper interpreta¬ 
tion of the regulations would allow him to claim age), 
taken alone, would authorize an age statement for alcohol, 
gin, rum and brandy. Rum and brandy “may” claim age 
under section 39(b)(1) of appellees’ regulations 23 and 
therefore, Article I(j) does authorize such an age claim. 
So far as alcohol, gin, vodka, cocktails, etc., are concerned, 
they are specifically prohibited from claiming age by sec¬ 
tion 39(d) of the regulations 24 because they do not in fact 
improve with age. To hold them to be contemplated by 
Article I(j) would be to attribute an absurd result to the 
Administrator, something which this Court should avoid. 
United States v. American Trucking Assns., 310 U.S. 534, 
543 (1940). 

At pages 16 and 17 of their brief, appellees attempt to 
demonstrate that the term “whisky (as defined in Article 
II, section 21, class 2)”, which is used in the last unnum¬ 
bered paragraph of section 39(a), is applicable to appel¬ 
lant’s whisky; and that it does not include the whiskies— 
corn whisky among them—which are designated in the 
numbered subsections of section 21, class 2. Like so much 
else that appellees say, this is a gross over-simplification. 
The term “whisky” is defined in Article II, section 21, 
class 2 in all inclusive fashion. After defining whiskv to 
include appellant’s whisky and virtually all other whiskies 
marketed, the section goes on to provide that certain types 
of whisky designated thereafter “shall be deemed ‘Ameri¬ 
can type’ whiskies.” It is apparent that the “ ‘American 
type’ whiskies” are “whisky”, just as is appellant’s 
whisky and, therefore, that the reference in the last un¬ 
numbered paragraph to “whisky (as defined in Article II, 
section 21, class 2), produced in the United States * * * and 
stored in reused cooperage” refers, if literally applied, 

23 For text of section 39(b)(1) of Regulation No. 5, sec infra, p. 29. 

24 For text of section 39(d) of Regulation No. 5, see infra, p. 29. 
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to an American type whisky produced in the United States 
and stored in reused cooperage. Corn whisky is such a 
whisky but it has, through administrative interpretation, 
been allowed to claim age—and this despite the last un¬ 
numbered paragraph. It has been allowed to claim age 
because it, like appellant’s whisky, improves with age 
within the meaning of Article I(j) and hence is entitled to 
claim age. 

If appellees’ reading of the phrase *‘whisky (as defined 
in Article II, section 21, class 2)” as not contemplating 
corn whisky were correct, then there would be no explana¬ 
tion for the proviso in section 34(e) 85 of the regulations 
which specifically excludes corn whisky from “whisky (as 
defined in Article II, section 21, class 2) produced in the 
United States * * * and stored in reused cooperage.” 
Similarly, if the term “whisky (as defined in Article II, 
Section 21, Class 2) produced in the United States * * * 
and stored in reused cooperage” were not all-inclusive, 
there would have been no need to provide a specific ex¬ 
ception for “blended Scotch type whisky” from the reused 
cooperage statement requirement of section 39(a). 

Some confusion may arise from the fact that the term 
“whisky” is an all-inclusive reference and yet serves as 
a type designation for appellant’s and other whiskies. 
This seeming contradiction is readily explainable. 
“"Whisky” is a type designation for all whiskies coming 
within the definition which have not been given more spe¬ 
cific type designations. No question exists in this case as 
to the proper type designation for appellant’s whisky. 

b. The '48 ruling and "other whisky". 

Appellees, in their counter-statement of the case, seek 
to draw comfort from the fact that the ’48 ruling au¬ 
thorizing an age claim for appellant’s whisky, was made 
applicable only when it was used as “other whisky” in 

2.' For text of section 34(e) of Regulation 5, see infra, p. 29. 
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blends. They overlook, however, the allegation in para¬ 
graph 10 of the complaint that disclosure was made to 
appellees that the whisky involved herein would be the 
major ingredient of “Embassy Club”. We do not think, 
however, that the point is particularly significant since, 
under the regulations, if a whisky may claim age when 
used as “other whisky” in blends, it may also claim age 
when used alone. There is no basis whatever in the regu¬ 
lations or in fact (and appellees point to none) for a dis¬ 
tinction between the use of whiskv as “other whiskv” in 

W W 

blends or its use unblended. That appellees themselves 
do not take this point seriously is evidenced by the fact 
that appellees’ 1952 ruling does not allow the age claim 
for “other whisky” while denying it in the case of un¬ 
blended whisky; instead, the age claim is prohibited en¬ 
tirely, regardless of the manner in which the whisky is 
used. 

c. The Lehman affidavit is not properly before this Court. 

Appellees, in an apparent attempt to find some frame¬ 
work of facts upon which to support the dismissal of the 
complaint, have brought to this court an affidavit by W. J. 
Lehman, an officer of appellant. This affidavit was filed 
below in support of an application for a temporary re¬ 
straining order. It specifically states: 

“This affidavit is submitted in support of plaintiff’s 
application for a temporary restraining order * * # .” 
(Appellees’ brief, p. 62) 

An examination of the docket for this case will reveal that 
no action whatsoever was taken on either the application 
for a temporary restraining order or on the motion for 
preliminary injunction, which also refers to the affidavit 
in question. This was the result of an agreement reached 
between counsel for appellant and counsel for appellees 26 

2ft At that time, defendants were represented by Mr. Ross O’Donoghue of 
the IT. S. Attorney's office and through him, by telephone, by Mr. Ralph 
Spritzer of the Anti-Trust Division. 
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in the chambers of Judge McGuire, to whom the request 
for a temporary restraining order was presented. That 
agreement was reduced to writing in a letter by Mr. Joseph 
A. Kaufmann, representing appellant, to Mr. Ralph 
Spritzer, which stated, in pertinent part: 

“(7) No restraining order or motion for preliminary 
injunction will be presented, the same being unneces¬ 
sary, by reason of our agreement, as above set forth.” 

The agreement referred to was one in which appellees 
agreed to refrain from enforcing their order until the 
case had been disposed of on the merits. 

Thereafter, appellees moved to dismiss the complaint 
for failure to state a claim upon "which relief could be 
granted. Their motion was granted and the cause was 
dismissed. It is in connection with the appeal from said 
dismissal that appellees now wish to include the affidavit 
in the record. They seek this despite the fact that nowhere 
in the proceedings with regard to the motion to dismiss 
the complaint was any reference made to the affidavit. 

If this Court had considered that the affidavit was be¬ 
fore it on the motion to dismiss, it would have been neces¬ 
sary that it comply with the requirements of Rule 12(b) 
which provide: 

“If, on a motion asserting the defense numbered (6) 
to dismiss for failure of the pleading to state a claim 
upon which relief can be granted, matters outside the 
pleading are presented to and not excluded by the 
court, the motion shall be treated as one for summary 
judgment and disposed of as provided in Rule 56, and 
all parties shall be given reasonable opportunity to 
present all material pertinent to such a motion by 
Rule 56.” (emphasis supplied). 

Clearly, the affidavit in question does not constitute matter 
“presented to and not excluded by the court” for, if it had 
been, the Court would have been required to give 
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“all parties * * * reasonable opportunity to present 
all material made pertinent to such a motion by Rule 
56 .” 

And such material could, under Rule 56(c), have included 
depositions, affidavits, and admissions. See Sardo v. 
McGrath , 90 U.S. App. D.C. 195, 197 (1952). If this Court 
feels that the affidavit was “presented to and not excluded 
by the court”, then the proceedings which followed on the 
motion to dismiss were in error since they did not comply 
with the summary judgment procedure. 

Appellees’ attempt to draw the Lehman affidavit into this 
appeal is another illustration of its saying, on the one hand, 
that there are no factual issues and then, on the other, 
searching for facts to support their argument. 

CONCLUSION. 

Appellant’s complaint raises issues of far reaching im¬ 
portance going to the validity of appellees’ action under 
the Federal Alcohol Administration Act. Without a trial 
on the merits of the allegations, this Court cannot pos¬ 
sibly determine whether or not appellees have acted within 
the scope of the authority conferred upon them by Con¬ 
gress and cannot exercise the judicial review provided for 
by the Administrative Procedure Act. It is respectfully 
submitted that appellant’s complaint states a claim for 
relief and that appellees should be required to answer the 
complaint. 

F. Joseph Donohue 
Abraham S. Goldstein 
Attorneys for Appellant 
503 D Street, N. W. 
Washington 1, D. C. 

Executive 3-4440 
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SUPPLEMENT OF REGULATIONS 

(1) Section 34(e) of Regulations No. 5 Relating to Label¬ 
ing and Advertising of Distilled Spirits, issued by the 
United States Treasury Department, provides: 

“In the case of whiskey (as defined in Article II, 
Section 21, Class 2) produced in the United States 
on or after March 1,1938, and stored in reused coop¬ 
erage, which has been distilled at not exceeding 160° 
proof from a fermented mash of not less than 51% 
rye grain, corn grain, wheat grain, malted barley 
grain, or malted rye grain, respectively, there shall 
be stated as a part of the class and type designa¬ 
tion, in uniform lettering not greater than one-half 
the size of such designation, “Distilled from Rye (or 
Bourbon, Wheat, Malt or Rye Malt) Mash,” as the 
case may be: Provided, however, That any product 
conforming to the standard of identity prescribed for 
one of the types of corn whisky (Sec. 21, Class 2(a), 
(d) (2), (h) and (i) shall, notwithstanding the pro¬ 
visions of this subsection, be designated in accord¬ 
ance with such standard.” 

(2) Section 39(b)(1) of Regulations No. 5 provides: 

“Statements of age for ram and brandy. —(1) Age 
may, but need not, be stated on labels of rums and 
brandies: Provided, That an appropriate statement 
with respect to age shall appear on the brand label 
in the case of brandy not aged for a period of at 
least 2 years.” 

(3) Section 39(d) of Regulations No. 5 provides: 

“Other Distilled Spirits.—Age, maturity, or similar 
statements of representations as to neutral spirits, 
gin, liqueurs, cordials, vodka, cocktails, gin fizzes, 
highballs, bitters, and specialties are misleading and 
are prohibited from being stated on any label.” 


